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PART ONE:  INTRODUCTION 

 

    Plain Error!  The mere mention of the term as an issue on appeal can give pause to the most 

experienced trial judge.  These written materials examine the in-trial decisions and developments 

that can rise to one or both of the prongs of plain error, discuss the concepts of waiver, forfeiture 

and invited error, and provide humble suggestions to prevent or overcome allegations of plain 

error. 

 

Waiver vs. Invited Error vs. Forfeiture  

 

    Waiver is the intentional relinquishment of a known right, whereas forfeiture is the failure to 

make a timely assertion of a known right. Waiver is a “tactical decision not to object to otherwise 

objectionable matters” (emphasis added).   People v. Bowens, 407 Ill.App.3d 1094, 1098 (4th 

Dist. 2011). 

 

    Whereas forfeiture occurs accidentally or negligently, waiver is an intentional decision to 

abandon a known legal argument.  United States v. Olano, 507 U.S. 725 (1993).  Where a 

defendant acquiesces to the action taken by the trial court, he waives his right to challenge those 

actions on appeal.  People v. Dunlap, 2013 IL App (4th) 110892, par. 11-12. 

 

    Under the doctrine of invited error, an accused may not request to proceed in one manner and 

then later contend on appeal that the course of action was in error.  People v. Carter, 208 Ill.2d 

309, 319 (2003).  For the doctrine to apply, the defendant must affirmatively request or agree to 

proceed in a certain way.  People v. Harvey, 211 Ill.2d 368, 385 (2004).   

 

    “[A] defendant’s invitation or agreement to the procedure later challenged on appeal ‘goes 

beyond mere waiver’”, Harvey, at 385, quoting People v. Villarreal, 198 Ill.2d 209, 227 (2001).  

“To permit a defendant to use the exact ruling or action procured in the trial court as a vehicle for 

reversal on appeal would ‘offend all notions of fair play,’ and ‘encourage defendants to become 

duplicitous’” (Harvey, 211 Ill.2d at 385), and deprive the State of the opportunity to cure the 

alleged defect (People v. Bush, 214 Ill.2d 318, 332 (2005).  People v. Johnson, 2013 IL App 

(2d) 110535; People v. Jones, 2015 IL App (1st) 12106. 

 

    If a defendant has waived an issue, there is no need for the reviewing court to conduct plain 

error analysis.  People v. Bowens, 407 Ill.App.3d 1094, 1101 (4th Dist. 2011).  “Many a 

defendant would like to plant an error and grow a risk-free trial...but steps the court takes at the 

defendant’s behest are not reversible, because they are not error”.  Bowens, 407 Ill.App.3d at 

1101, quoting United States v. Boyd, 86 F.3d 719, 721-22 (7th Cir. 1996). 
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    In Bowens, the defendant challenged a prospective juror for cause.  When the trial court 

denied his challenge, defendant did not exercise one of his then-remaining three peremptory 

challenges to exclude the juror, a request the trial court could have granted at its discretion.  

Rather, defendant not only failed to exercise a peremptory challenge to remove the juror for 

cause, he affirmatively accepted the panel upon which the juror sat.  The appellate court 

concluded that defendant’s decision “...was an affirmative acquiescence to [the juror’s] jury 

service, which thereby constitutes a waiver of this issue on appeal”, (citing People v. Hill, 353 

Ill.App.3d 961 (4th Dist. 2004)), and noted that plain error analysis applies to cases involving 

procedural default, not affirmative acquiescence.  Bowens, 407 Ill.App.3d at 1101, citing People 

v. Ahlers, 402 Ill.App.3d 726, 733-34 (4th Dist. 2010) and People v. Townsell, 209 Ill.2d 543, 

547-48 (2004). 

 

    In People v. Jones, 2015 IL App (1st) 121016, the defendant unequivocally indicated he did 

not want a second-degree murder instruction after the court specifically explained the instruction 

to defendant, asked whether defendant wanted the instruction, and gave defendant an opportunity 

to confer with counsel.  The appellate court ruled that plain error review was precluded, 

cautioning that defendant may not choose to proceed in one manner and then contend on appeal 

that his chosen route was reversible error. 

 

Preserved Errors vs. The Forfeiture Rule 

 

    Generally, in order to preserve an issue for review, a defendant must both object at trial and 

include the alleged error in a written post-trial motion.  People v. Enoch, 122 Ill.2d 176, 186 

(1988). “Object at trial” includes an objection raised in, or in response to, a motion in limine.  

People v. Denson, 2014 IL 116231. 

 

    When a defendant has preserved an issue for review, harmless error analysis is conducted.  

People v. McLaurin, 235 Ill.2d 478, 495 (2009).  The State has the burden of proving beyond a 

reasonable doubt that the error was harmless.  People v. Herron, 215 Ill.2d 167, 181 (2005). 

 

    When a defendant has forfeited appellate review of an issue, the reviewing court will consider 

only plain error.  People v. McLaurin, 235 Ill.2d at 495.   

 

    The first step of plain error review is determining whether any error occurred.  People v. 

Walker, 232 Ill.2d 113, 124-25 (2009).   

 

    If error is found, the court then proceeds to consider whether either prong of the plain error 

doctrine have been satisfied.  People v. Sargent, 239 Ill.2d 166, 189-90 (2010). 

 

    Under both prongs of plain error review, the burden of persuasion rests with the defendant.  

People v. Naylor 229 Ill.2d 584, 593 (2008).   

 

The Forfeiture Rule vs. The “Sprinkle” Doctrine  
 

    The forfeiture rule may be relaxed when a trial judge oversteps his or her authority in the 
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presence of the jury or when counsel has been effectively prevented from objecting because the 

objection would have fallen upon deaf ears. People v. Sprinkle, 27 Ill.2d 398 (1963). (See also:  

People v. McLaurin, 235 Ill.2d 478, at 486-88 (2009), for a discussion of cases applying 

Sprinkle). 

 

    In People v. Thompson, 238 Ill.2d 598 (2010), the supreme court stressed the importance of 

applying the forfeiture rule uniformly except in compelling situations because failure to raise a 

claim properly denies the trial court an opportunity to correct an error or grant a new trial, thus 

wasting time and judicial resource. (Citing McLaurin, 235 Ill.2d at 488). 

 

    The Thompson court, applying the Sprinkle doctrine, found no indication in the record that 

the trial court would have ignored an objection to Rule 431(b) questioning, no allegation trial 

court overstepped its authority in the jury’s presence, and no compelling reason to relax the 

forfeiture rule, and declined to relax the forfeiture rule.  Appellate court judgment reversed; 

circuit court judgment affirmed. 

 

The Plain Error Exception to The Forfeiture Rule 
 

    The “Plain Error Doctrine” is commonly cited for the proposition that forfeited errors are 

reviewable in two instances:  

 

(1) where a clear or obvious error occurred and that the evidence is so closely balanced 

     that the error alone threatened to tip the scales of justice against the defendant, 

     regardless of the seriousness of the error and 

 

(2) where a clear or obvious error occurred and that error is so serious that it affected the 

                 fairness of the defendant’s trial and challenged the integrity of the judicial process, 

                 regardless of the closeness of the evidence. 

 

People v. Belknap, 2014 IL 117094; People v. Thompson, 238 

Ill.2d 598 (2010); People v. Piatkowski, 225 Ill.2d 551, 564-65 

(2007); People v. Herron, 215 Ill.2d 167, 178-179 (2005).  

 

    The plain error doctrine does not instruct a reviewing court to consider for review all forfeited 

errors.  People v. Pickett, 54 Ill.2d 280, 282 (1973).  It is not “a general saving clause preserving 

for review all errors affecting substantial rights whether or not they have been brought to the 

attention of the trial court.”  People v. Precup, 73 Ill.2d 7, 16 (1973).  Rather, it is a ‘”narrow 

and limited exception to the general waiver rule” (People v. Hampton, 149 Ill.2d 71, 100 (1992), 

quoting People v. Szabo, 113 Ill.2d 83, 94 (1986), quoting People v. Pastorino, 91 Ill.2d 178, 

188 (1982)), “whose purpose is to protect the rights of the defendant and the integrity and 

reputation of the judicial process” (see People v. Herron, 215 Ill.2d 167, 177 (2005); People v. 

Howell, 60 Ill.2d 117, 120-21 (1975)). 

 

    “Although a plain error theory may be applied to civil cases, the plain error doctrine finds 

greater application in criminal cases”, Wilbourn v. Cavalenes, 398 Ill.App.3d 837, 855-56 (1st 
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Dist. 2010), citing Gillespie v. Chrysler Motors Corporation, 135 Ill.2d 363, 375 (1990), “and is 

‘applied in civil cases only where the act complained of was a prejudicial error so egregious that 

it deprived the complaining party of a fair trial and substantially impaired the integrity of the 

judicial process.’”  In re Marriage of Saheb, 377 Ill.App.3d 615, 627 (1st Dist. 2007).  “As civil 

trials ‘do not implicate sixth amendment concerns,’ the ‘application of the plain error doctrine to 

civil cases should be exceedingly rare.’” Palanti v. Dillon Enterprises, Ltd., 303 Ill.App.3d 58, 

66 (1st Dist. 1999), quoting Holder v. Caselton, 275 Ill.App.3d 950, 959 (4th Dist. 1995).  See 

also:  Wilbourne v. Cavalenes, 398 Ill.App.3d 837 (2010). 

 

Relevant Supreme Court Rules 

 

Rule 451. Instructions 

 

(c) Section 2-1107 of the Code of Civil Procedure to Govern. 

 

    Except as otherwise provided in these rules, instructions in  

criminal cases shall be tendered, settled, and given in accordance  

with section 2-1107 of the Code of Civil Procedure, but substantial  

defects are not waived by failure to make timely objections thereto 

if the interests of justice require. 

 

Rule 615. The Cause on Appeal 

 

(a) Insubstantial and Substantial Errors on Appeal 

 

    Any error, defect, irregularity, or variance which does not 

affect substantial rights shall be disregarded.  Plain errors or  

defects affecting substantial rights may be noticed although they 

were not brought to the attention of the trial court. 

 

Rule 401.  Waiver of Counsel 

 

(a) Waiver of Counsel 

 

    Any waiver of counsel shall be in open court. The court shall not  

permit a waiver of counsel by a person accused of an offense without  

first, by addressing the defendant personally in open court, informing 

him of and determining that he understands the following: (1) The nature  

of the charge; (2) The minimum and maximum sentence prescribed by  

law, . . . and (3) That he has a right to counsel and, if he is indigent, to have  

counsel appointed for him by the court. 

 

(b) Transcript 

 

    The proceedings, required by the rule to be in open court shall 
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be taken verbatim, and upon order of the trial court transcribed,  

filed and made a part of the common law record. 

 

Rule 431. Voir Dire Examination 

 

(b) The court shall ask each potential juror, individually or in a  

group, whether that juror understands and accepts the following 

principles: (1) that the defendant is presumed innocent of the  

charge(s) against him or her; (2) that before a defendant can be  

convicted the State must prove the defendant guilty beyond a  

reasonable doubt; (3) that the defendant is not required to offer any  

evidence on his or her own behalf; and (4) that if a defendant 

does not testify it cannot be held against him or her; however;  

no inquiry of a prospective juror shall be made into the  

defendant’s decision not to testify when the defendant objects. 

 

 

                                  Relevant Illinois Supreme Court Rules of Evidence 

 

 Ill. R. Evid. 103.  Rulings on Evidence 

 

(a)  Effect of Erroneous Ruling.  Error may not be predicated  

upon a ruling which admits or excludes evidence unless a  

substantial right of the party is affected, and 

 

(1) Objection.  In case the ruling on one admitting evidence, 

a timely abjection or motion to strike appears, stating the  

specific ground of objection, if the specific ground was not 

apparent from  the context; or 

 

(2) Offer of Proof.  In case the ruling is one excluding 

evidence, the substance of the evidence was made known to  

   the court by offer or was apparent from the context within 

   which questions were asked. 

 

(d)  Plain Error.  Nothing in this rule precludes taking notice  

of plain errors affecting substantial rights although they were  

not brought to the attention of the court. 

 

                         PART TWO: SECOND PRONG ANALYSIS 
 

Serious Error Defined 

 

    In People v. Herron, 215 Ill.2d 167 (2005), the supreme court stated that, under the second 

prong of the plain error doctrine, automatic reversal is required if there was plain error and the 
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error was so serious that if affected the fairness of the defendant’s trial and challenged the 

integrity of the judicial process. 

 

Review of Claims of Structural Errors by Illinois Courts Prior to Glasper and Thompson 

 

    In People v. Walker, 232 Ill.2d 113, 130-31 (2009), the supreme court recognized that failure 

to exercise discretion in denying a request for a continuance could constitute second-prong 

error, and held that the unique facts presented in the case [defendant’s attorney was compelled 

to proceed to trial completely unprepared] “unquestionably support the conclusion that, in 

abdicating its duty to exercise discretion in ruling upon defense counsel’s request for 

continuance”, the trial court committed error, and that the error “...was so serious as to affect the 

fairness of defendant’s trial and challenged the integrity of the judicial process, regardless of the 

closeness of the evidence,” (citing People v. Piatkowski, 225 Ill.2d 551, 565 (2007).  Appellate 

court reversed; trial court reversed. 

     

    But see: People v. Averett, 237 Ill.2d 1, 19-20 (2010), wherein the supreme court 

distinguished Walker, (where the Court found defendant’s rights were prejudiced because his 

attorney was completely unprepared to proceed to trial, and where defendant had merely 

forfeited his claim of error) from the case before them, where defendant’s claim was 

unreviewable because he chose not to testify and the facts present failed to demonstrate that the 

results of the court’s error “affected the entire trial process.”  Affirmed. 

 

    In In re Samantha V., 234 Ill.2d 359, 370, (2009), the supreme court recognized that a one-

act, one-crime violation affects the integrity of the judicial process, thus satisfying the second 

prong of the plain-error test, (citing People v. Harvey, 211 Ill.2d 368, 389 (2004), and People v.  

Artis, 232 Ill.2d 156, 167-68 (2009)).  Reversed in part and remanded with instructions. 

 

    In People v. Kolton, 219 Ill.2d 353, 359 (2006), the supreme court recognized that convicting 

a defendant of an uncharged offense that is not a lesser-included offense of a charged 

offense violates a defendant’s “fundamental due process right to notice of the charges brought 

against him.”  After applying the “charging instrument” approach (endorsed by People v. Novak, 

163 Ill.2d 93, 112-13 (1994)), however, the court found that, based on the facts of the case, the 

defendant was properly convicted. The court held that aggravated criminal sexual abuse was a 

lesser included offense of predatory criminal sexual assault of a child, as charged in the charging 

instrument. The court reasoned that the factual description of the offense charged in the charging 

instrument described in a broad way the conduct necessary for the commission of the lesser 

offense, and any elements not explicitly set forth in the charging instrument could be inferred.  

Affirmed. 

 

    BUT SEE: People v. Spencer, 2014 IL App (1st) 130020, which found an error by the trial 

court, following bench trial, by considering whether the defendant committed armed robbery 

with a dangerous weapon other than a firearm, not to be reversible under the second prong of the 

plain-error doctrine. (The Appellate Court, in Spencer, did reverse on other grounds, finding  

ineffective assistance of counsel for failing to object to the trial court’s improper finding of guilt 

on the uncharged offense.)   
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    In People v. Hicks, 181 Ill.2d 541, 545 (1998), the supreme court recognized that the 

imposition of an unauthorized sentence is an issue concerning substantial rights which may be 

considered by a reviewing court even if not properly preserved in the trial court.  In Hicks, the 

court vacated one of the defendant’s two convictions for home invasion, holding that a defendant 

could not be convicted of two counts of home invasion where one count was based on his own 

entry, and the other count was based on his accomplice’s simultaneous entry into the home. 

Hicks, at 549-50. 

 

    In People v. Blue, 189 Ill.2d 99, 141-42 (2000), the supreme court recognized that the State’s 

repeated acts of prosecutorial misconduct created a pervasive pattern of unfair prejudice 

to defendant’s case, which required a new trial to preserve the trustworthiness and 

reputation of the judicial process.  The court found that the State’s overbearing conduct in 

pursuit of defendant’s conviction, including improper speeches during objections, the 

introduction of the dead officer’s bloodied uniform as well as the manner and duration of its 

display, in addition to inflammatory arguments, encouraged the jury to return a verdict grounded 

in emotion and not a rational deliberation of the facts.  “In sum, the trial court allowed the guilty 

verdict to rest on considerations other than the evidence alone” (Blue, at 140).  Reversed and 

remanded. 

 

Structural Error Defined 

 

    Structural errors are systemic, serving to erode the integrity of the judicial process and 

undermine the fairness of defendant’s trial. An error is typically designated as structural only if it 

necessarily renders a criminal trial fundamentally unfair or an unreliable means of determining 

guilt or innocence. (Glasper, 234 Ill.2d 173, 196 (2009)). 

 

    In federal jurisprudence, an error has been recognized as structural only in a very limited class 

of cases: A complete denial of counsel, erroneous deprivation of counsel of choice, trial before a 

biased judge, racial discrimination in the selection of a grand jury, denial of self-representation at 

trial, denial of a public trial, and a defective reasonable doubt instruction.  United States v. 

Gonzalez-Lopez, 548 U.S. 140, 149-50 (2006). 

 

    When a reviewing court identifies a structural error in the record, the case is reversed.  The 

strength of the evidence in State’s case against the defendant is irrelevant.  Prejudice to the 

defendant is presumed. Structural errors are not subject to harmless error analysis.  People v. 

Thompson, 238 Ill.2d 598, 608-11 (2010); People v. Glasper, 234 Ill.2d 173, 190-201 (2009);  

People v. Rivera, 227 Ill.2d 1, 19-20 (2007); People v. Herron, 215 Ill.2d 167, 187 (2005), 

quoting People v. Blue, 189 Ill.2d 99, 138 (2000). 

 

Other Examples of Review of Claims of Structural Error  by Illinois Courts 

 

    In People v. Smith, 233 Ill.2d 1, 25-26 (2009), the Illinois Supreme Court recognized the 

right to have a jury, rather than a judge, determine an accused’s guilt to be a basic, 

fundamental protection provided by the sixth amendment of the federal constitution and the 
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deprivation of the right to a jury verdict qualifies to be a structural error.  The supreme 

court found reversible error in the trial court’s denial of defendant’s requests for specific verdict 

forms where defendants were charged in multi-count indictments with intentional, knowing and 

felony murder. The court held that where “specific findings by the jury with regard to the 

offenses charged could result in different sentencing consequences, favorable to the defendant, 

specific verdict forms must be provided upon request and the failure to provide them is an abuse 

of discretion.  Smith, 233 Ill.2d at 23.  The supreme court further found that such a refusal by the 

trial court could not be deemed harmless error. Smith, at 27-28.  Appellate Court judgments 

affirmed in part, reversed in part.  Remand to correct mittimuses as directed. 

 

    But See: People v. Davis, 233 Ill.2d 244, (2009), where defendant did not object to the  

general verdict form, and did not request specific verdict forms for similar charges, (a case, “a 

world away from Smith”, observed the supreme court, in distinguishing Smith from Davis), the 

supreme court, noting a recent holding by the U.S. Supreme Court, in Hedgpeth v. Pulido, 555 

U.S. 57 (2008), that the “Stromberg type errors” are to be subject to a harmless error analysis 

and are not structural defects that require automatic reversals, held that “the instant felony-

murder instruction,  even if erroneous, was a typical trial error that did not amount to a structural 

defect that required  automatic reversal.” The court applied first prong plain error analysis, and, 

finding the evidence not closely balanced, found that any error in instructing the jury on felony 

murder was harmless.  Affirmed. 

 

    In People v. Glasper, 234 Ill.2d 173, 200-01 (2009), the supreme court recognized “trial 

before a biased jury would constitute structural error”, but, in assessing a claim of error by 

the trial court for insufficient questioning of prospective jurors as required by Zehr, found no 

facts in the record to support a finding that any juror was, in fact, biased.  Affirmed. 

 

 

    In People v. Thompson, 238 Ill.2d 598, 610-11 (2010), the supreme court again recognized 

“trial before a biased jury” as a structural error because it would affect the defendant’s right to 

a fair trial and challenge the integrity of the judicial process, but, after reviewing the record, 

declined to make such a finding in that case, stating that the defendant failed to present any 

evidence that the jury was, in fact, biased in his case. Affirmed. 

 

“Structural Error” vs. “Serious Error” 

 

    In People v. Thompson, 238 Ill.2d 598, 613-14 (2010), the supreme court stated: 

 

“...In Glasper, this court equated the second prong of 

plain-error review with structural error, asserting that 

‘automatic reversal is only required where an error  

is deemed “structural,” i.e., a systemic error which serves 

to “erode the integrity of the judicial process and undermine 

the fairness of the defendant’s trial.”’  Glasper, 234 Ill.2d 

at 197-98, quoting Herron, 215 Ill.2d at 186.” 
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    In  People v. Glasper, 234 Ill.2d 173 (2009), however, the supreme court had also stated: 

 

“...We recognize that we are free to determine that the 

failure to question the venire in accordance with Zehr 

and Rule 431(b)(4) is an error so severe that reversal 

is required, regardless of whether the error would be  

deemed structural under federal law.”  Glasper, at 199-200. 

 

    In People v. Sargent, 239 Ill.2d 166,191 (2010), (decided after Thompson) the supreme court 

recognized that “the erroneous omission of a jury instruction rises to the level of plain error 

only when the omission creates a serious risk that the jurors incorrectly convicted the 

defendant because they did not understand the applicable law, so as to severely threaten 

the fairness of the trial”, citing People v. Hopp, 209 Ill.2d 1, 8 (2004). (Although the court 

noted that this standard is a difficult one to meet, that it is not necessarily plain error to omit the 

definition of a term used to instruct the jury on the essential issue in the case, and that even an 

incorrect instruction on an element of the offense is not necessarily reversible error).  The 

supreme court ruled that the trial court’s failure to instruct the jury in compliance with 725 ILCS 

5/115-10(c), viewed in the context of all of the instructions given to the jury, as well as other 

procedural safeguards employed by the trial court, did not severely threaten the fairness of the 

trial. The supreme court’s second prong analysis did not reference the term “structural error”. 

Affirmed. 

 

    Because the definition of the terms are essentially identical, the finding of a “structural error” 

satisfies the second prong requirement of an error “so serious that it affected the fairness of the 

defendant’s trial and challenged the integrity of the judicial process,” regardless of the closeness 

of the evidence.  Glasper, 234 Ill.2d at 213. 

 

    The recurring question of whether, after Davis, Glasper, Thompson, and Sargent, an Illinois 

reviewing court could or would still mandate reversal, regardless of the closeness of the 

evidence, because of a serious error not on the list of recognized “structural errors” has resulted 

in the perception of a split of authority in the Appellate Court. 

 

    In People v. Lewis, 2015 IL App (1st) 130171, the appellate court found: “The error alleged 

herein [denial of sixth amendment right to counsel in Nevada extradition proceedings after being 

arrested on an Illinois arrest warrant] is not in this class [of recognized “structural errors”].  

Therefore defendant cannot establish [second prong] plain error”.  The appellate court affirmed 

the defendant’s conviction. 

 

    In People v. Getter, 2015 IL App (1st) 121307, the appellate court held that the trial court’s 

inclusion of a self-defense instruction for three other offenses, while erroneously failing to 

include such an instruction in the sole count of which defendant was convicted, created a 

serious risk that the jury convicted defendant because it did not understand that self-defense was 

a defense to the aggravated discharge count, thus satisfying the second prong of the plain error 

test (citing People v. Berry, 99 Ill.2d 499, 505-06 (1984), and People v. Thurman, 104 Ill.2d 

326, 330-31 (1984), among other precedent).  Reversed. 



10 

 

    In People v. Seal, 2015 IL App (4th) 130775, the appellate court recognized that a trial 

court’s failure to substantially comply with Supreme Court Rule 401's requirements (to 

personally inform the defendant, prior to permitting a waiver of counsel by a person accused of 

an offense punishable by imprisonment and determining that he understands:   the nature of the 

charge...the minimum and maximum sentence...that he has a right to counsel and, if he is 

indigent, to have counsel appointed for him by the court) is second prong plain error.  Reversed. 

 

    In People v. Marshall, 2013 IL App (5th) 110430, the appellate court recognized that the 

arbitrary introduction of race as a consistent theme in the presentation of the State’s 

theory of the case during arguments to the jury, including references with no basis in the 

evidence and lacking any sort of foundation, constituted naked prejudice, a fundamental 

violation that affected the fairness of the trial under the second prong of the plain error test.  

Reversed. 

 

    In People v. Lopez, 2012 IL App (1st) 101395, the appellate court recognized that a trial 

judge’s conduct, even if unbiased, can be so inappropriate that it causes the jury to be 

biased against defendant, and that such a finding “...would certainly satisfy the second prong of 

plain-error review because it would affect his right to a fair trial and challenge the integrity of the 

judicial process” (Lopez, par 94). The court, however, found that the trial court’s errors and 

unwarranted remarks [in prohibiting defense counsel from refreshing the recollection of a 

witness during cross examination, in not permitting defense counsel to elicit testimony regarding 

an alleged prior inconsistent statement of the State’s witness, in some unjustified comments to 

defense counsel in the presence of the jury, and in refusing to hear arguments of defense counsel 

at sidebar regarding proper evidentiary procedure] did not arise to second prong plain error 

because the evidence was not closely balanced. (NOTE: in Lopez, the appellate court also found 

that the errors did not justify reversal under first prong plain error analysis.)  Affirmed. 

 

PART THREE: FIRST PRONG ANALYSIS 

 

First Prong Analysis vs. Ineffective Assistance of Counsel Analysis 

 

    In People v. White, 2011 IL 109689, the Illinois Supreme Court stated: “Plain-error review 

under the closely-balanced-evidence prong of plain error is similar to an analysis for ineffective 

assistance of counsel based on evidentiary error insofar as a defendant in either case must show 

he was prejudiced: that the evidence is so closely balanced that the alleged error alone would tip 

the scales of justice against him, i.e. that the verdict ‘may have resulted from the error and not 

the evidence’ properly adduced at trial [citing People v. Herron, 215 Ill.2d 167, 178 (2005)]; or 

that there was a ‘reasonable probability’ of a different result had the evidence in  question been 

excluded.” (citing Strickland v. Washington, 466 U.S. 668 (1984)). 

 

     In People v. Herron, 215 Ill.2d 167, 176 (2005), the Supreme Court noted that Illinois courts 

have long recognized that forfeiture is a harsh sanction for a defendant whose attorney failed to 

raise an error before the trial court,  
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  “…Where the case is close, we will consider errors in 

  the record notwithstanding the failure of counsel to  

  save the questions for review, where it is clear that the  

  court has permitted the prosecuting attorney to take  

  advantage of the accused because he was poorly  

  represented…but will not reverse a judgment of  

  conviction which is manifestly and unquestionably  

  right simply because counsel did try the case as well 

  as he should have”  Herron, 215 Ill.2d at 176, citing  

  People v. Nowak, 372 Ill 381, 382 (1939). 

 

     The supreme court, in Herron, affirmed that a reviewing court may consider a forfeited error 

in order to preclude an argument that an innocent person was wrongly convicted, where the 

evidence is a case is so closely balanced that the jury’s guilty verdict may have resulted from the 

error and not the evidence. 

 

  “Over time, our statements on forfeiture drifted from  

  manifesting a concern with the quality of the defendant’s  

  representation to manifesting a broader concern with the  

  overall fairness of the defendant’s trial…Fairness, in  

  short, is the foundation of our plain error jurisprudence.” 

  (Herron, at 176-177). 

 

The Closely Balanced Evidence Test 

 

    First Prong Analysis applies regardless of the seriousness of the error.  

 

    The court must determine whether there is an error, and, if so, whether the evidence is so 

closely balanced that the error alone threatened to tip the scales of justice against the defendant. 

 

People v. White, 2011 IL 109689. 

 

    In White, the supreme court, having found the evidence in the record to be so overwhelmingly 

against the defendant that the alleged error [pertaining to a police line up] could not have 

affected the outcome of the trial, concluded: “...having reviewed the record, the defendant cannot 

show prejudice.  There is no reason to go further for purposes of either an ineffective assistance 

analysis or one founded upon the closely balanced evidence prong of plain of plain error.  Both 

analyses are evidence dependent and result-oriented”.  (White, par. 134, 135.)  Affirmed. 

 

    In People v. Adams, 2012 IL 111168, the supreme court, having resolved a division of 

authority in the holdings of the appellate court by finding trial court error in allowing the 

prosecutor’s arguments to the jury (“improper vouching” of police officer’s credibility by 

invoking assumed punitive consequences or sanctions that might result if a police officer testifies 

falsely), disagreed with the conclusion of the appellate court that the prosecutor’s statements 

amounted to plain error under the facts of the case.  
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    In Adams, the supreme court, citing White, made a “commonsense assessment” of the 

evidence within the context of the case, and found that “...defendant’s explanation of events, 

though not logically impossible, was highly improbable...”, noted the proper instruction to the 

jury by the court [that counsel’s arguments were not evidence and that the jurors were the judges 

of the believability of the witnesses], observed that “the prosecutor’s comments, though 

improper, were not of a sort likely to inflame the passions of the jury”, and concluded that 

defendant had failed his burden of persuasion that the prosecutors erroneous comments “severely 

threatened to tip the scales of justice against defendant.”  Adams, par. 22, 23.  Appellate court 

reversed, circuit court.  Judgment affirmed. 

 

    In People v. Belknap, 2014 IL 117094, the supreme court, citing White, affirmed that a 

reviewing court must undertake a commonsense analysis of all the evidence in context when 

reviewing a claim under the first prong of the plain error doctrine, a qualitative, as opposed to a 

strictly quantitative assessment of the evidence, (including noting the potential for bias or lack 

thereof by the witnesses). Appellate court judgment reversed.  Trial court judgment affirmed. 

 

    In People v. O’Donnell, 2015 IL App (4th) 130358, the appellate court, looking at the 

evidence in a “commonsensical manner”, concluded that defendant’s explanation of the events 

leading up to his arrest for driving under the influence of alcohol was “highly implausible” in 

light of all the evidence in the case, including his admissions that he had been driving earlier in 

the evening, had been drinking, as well as photographs and testimony of other witnesses which 

undermined his claim that he was not driving his vehicle at the time it exited the roadway and 

crashed into a bean field.  Because the evidence was not closely balanced, the appellate court 

found that the error of the trial court in admitting inadmissible opinion testimony [from a 

“human lie detector” police officer] did not arise to plain error.  Affirmed. 

 

    In People v. Tademy, 2015 IL App (3d) 120741, the appellate court acknowledged that cases 

based solely on a credibility dispute have been found to be closely balanced (citing People v. 

Naylor, 229 Ill.2d 584 (2008), and other cases), but found, on facts present in the case (“there 

was lay testimony from the defendant’s wife... which tended to corroborate the testimony of [the 

State’s expert]...and considering all of the evidence of defendant’s sanity, and the testimony 

regarding the defendant’s drinking habits...”) that the evidence was not closely balanced.  

Because the evidence was not closely balanced, the appellate court found the otherwise 

reversible error created by the State’s improper closing argument was not plain error.  Affirmed. 

 

Assessment of Impact of Error  

 

    In People v. White, 2011 IL 109689, the supreme court stated that, under the first prong of 

plain error analysis, the court must determine whether there is an error, and, if so, whether the 

evidence is so closely balanced that the error alone threatened to tip the scales of justice against 

the defendant.  Because the evidence in the record was so overwhelmingly against the defendant, 

the defendant could not show prejudice, and the supreme court declined to consider further his 

claim of first prong plain error [or his claim of ineffective assistance of counsel].  Affirmed. 
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    In People v. Belknap, 2014 IL 117094, the supreme court reversed the judgment of the 

appellate court because the supreme court found that the evidence at trial was not closely 

balanced.  The supreme court did not address the State’s claim of error that, even if the appellate 

court had been correct in finding that evidence was closely balanced, the appellate court was in 

error finding reversal was required, absent a finding that the error alone likely tipped the scales 

of justice against defendant. (The appellate court, in Belknap, having determined that plain error 

occurred and the evidence was closely balanced, found defendant was not required to show any 

additional prejudice, and reversed the trial court’s judgment.) 

 

    Subsequently there has emerged a perception of a significant difference of opinion in the 

appellate court as to whether a defendant most show if and how he was prejudiced by an error 

found to have been made in a case where the evidence is closely balanced.   

 

    For example, in People v. Mueller, 2015 IL App (5th) 130013, the appellate court, after 

finding error, and after conducting an extremely thorough examination of the evidence and 

determining that the evidence was closely balanced, then concluded that “...the error alone 

threatened to tip the scales of justice against the defendant...”, without any discussion of how the 

error did so, or of any relationship between the error and the result of the case. 

 

     In People v. Lewis, 2015 IL App (1
st
) 130171, however, the appellate court, after concluding 

no error at all had occurred in the trial court’s denial of a defense motion attacking extradition 

proceedings in the state of Nevada following his arrest pursuant to a Cook County, Illinois arrest 

warrant, and concluding that, even if error had occurred, the evidence in the case was not closely 

balanced and fundamental fairness was not implicated, flatly stated, in dicta, 

 

     “…Thus, the evidence most not only be closely balanced,  

  which it was not here, but defendant must demonstrate that  

  the error alone would tip the scales of justice against him,  

  which he has failed to do.  Thus, the mere existence of an 

  error plus closely balanced evidence is not enough; there 

  must be a relationship between the  error and the result of  

  the case.  Defendant has not demonstrated that relationship 

  here.” 

 

    Further discussion of this perceived significant difference of opinion in the appellate court can 

be found in dicta among the justices, as set forth in cases including People v. Sebby, 2015 IL 

App (3d) 130214. 

 

Other Examples of Review of Alleged Trial Errors  

(Errors Determined Not to be Structural Errors or Other Second Prong Errors) 

 

    Violation of right to seven peremptory challenges: In People v. Rivera, 227 Ill.2d 1 (2007) 

(Rivera II), the Illinois Supreme Court applied harmless error analysis and determined that the 

use of peremptory challenges is only one way to ensure that a jury is unbiased, (while 

recognizing that a finding of trial by a biased tribunal would constitute structural error) and that 
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denial of the use of a peremptory challenge does not automatically render a trial unfair, as other 

mechanisms are in place to ensure the fairness of a jury, citing United States v. Martinez-

Salazar, 528 U.S. 304, 311 (2000).  The supreme court found no evidence in the record that any 

juror was biased.  Affirmed. 

 

    Violation of Supreme Court Rule 431(b) (Zehr) (pre-amendment): In People v. Glasper, 

234 Ill.2d 173 (2009), the Illinois Supreme Court found the trial court’s failure to comply with 

Supreme Court Rule 431(b)(4) harmless, based upon its review of the record, and concluded that 

the trial court’s error in the case did not rise to the level of structural error.  The supreme court 

emphasized had the facts in the case demonstrated that the trial court’s failure to question the 

venire in accordance with the rule has resulted in defendant being tried before a biased jury, “we 

would not hesitate to reverse defendant’s conviction, as trial before a biased jury would 

constitute structural error”.  (Glasper, at 201).  Affirmed. 

     

    Violation of Supreme Court Rule 431(b) (Zehr) (after amendment):  In People v. 

Thompson, 238 Ill.2d 598 610 (2010), the Illinois Supreme Court acknowledged that its decision 

in Glasper was based, at least in part, on the permissive language of the pre-amended Rule 

431(b), but stated that “...the crucial part of our discussion on structural error also applies to the 

amended Rule 431(b).  The essential point is that a trial court’s failure to comply with the Rule 

431(b) does not automatically result in a biased jury, regardless of whether that questioning is 

mandatory or permissive under our rule”. The supreme court reaffirmed that “...While trial 

before a biased jury is structural error subject to automatic reversal, failure to comply with Rule 

431(b) does not necessarily result in a biased jury.  Rule 431(b) questioning is simply one way of 

helping to ensure a fair and impartial jury.”  (See also: People v. Belknap, 2014 IL 117094), the 

supreme court ruled that defendant’s claim of error from the trial court’s failure to comply with 

Supreme Court Rule 431(b) was forfeited on appeal and that the evidence was not so closely 

balanced that the error alone threatened to tip the scales of justice against the defendant. 

Affirmed 

 

    Violation of Supreme Court Rule 431(b) (Zehr): In People v. Mueller, 2015 IL App (5th) 

130013, the trial court’s failure to comply with Rule 431(b) was found to be first prong plain 

error in a case where the appellate court found that the defendant had met his burden of 

persuasion that the evidence in the case was so closely balanced that the trial judge’s Rule 431(b) 

errors alone threatened to tip the scales of justice against the defendant.  Reversed and remanded. 

 

    Violation of Supreme Court Rule 412 (Discovery):  In People v. Pasch, 152 Ill.2d 133, 193-

94 (1992), the Illinois Supreme Court applied harmless error analysis to the State’s violation of 

Rule 412(a)(ii) by failing to name all persons who heard and witnessed statements attributed to 

the defendant.  The court concluded that any error was harmless and that the trial court’s exercise 

of its sound judicial discretion in denying defendant’s motion for mistrial would not be 

disturbed. 

Affirmed. 

 

    Trial Court’s erroneous evidentiary ruling and unjustified comments to defense counsel 

in presence of the jury:  In People v. Lopez, 2012 IL App (1st) 101395, the appellate court 
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found that the trial court’s errors [in prohibiting defense counsel from refreshing the recollection 

of a witness during cross examination, in not permitting defense counsel to elicit testimony 

regarding an alleged prior inconsistent statement of the State’s witness, in some unjustified 

comments to defense counsel in the presence of the jury, and in refusing to hear arguments of 

defense counsel at sidebar regarding proper evidentiary procedure] did not arise to first prong 

plain error because the evidence was not closely balanced. [NOTE: in Lopez, the appellate court 

also found that the errors did not justify relief under second prong plain error analysis].  See also:  

People v. O’Donnell, 2015 IL App (4th) 130358 (improper opinion testimony–“human lie 

detector” police officer).  Affirmed. 

 

    Prosecutor’s improper closing argument: In People v. Tademy, 2015 IL App (3d) 120741, 

the appellate court found that the State’s reference to evidence received for a limited purpose and 

not as substantive evidence of guilt [findings of a non-testifying jail psychiatrist relied upon by 

the State’s testifying expert in forming her opinions], amounted to the State arguing inadmissible 

hearsay as substantive evidence, (“defendant was evaluated and never diagnosed with 

anything”), which the appellate court stated would be reversible error had the evidence been 

closely balanced.  The appellate court, however, did not find the evidence to be closely balanced, 

and did not reverse the judgment of conviction.  Affirmed. 

 

    Violation of Defendant’s Right to be Present: In People v. McLaurin, 235 Ill.2d 478, 489-

96 (2009), the supreme court found that the defendant’s right to be present, under Illinois law, is 

a “lesser” right, (as opposed to a “substantial” right) merely a means to secure other, substantial 

rights, such as the defendant’s right to confront witnesses, present a defense or the right to an 

impartial jury.  The supreme court conducted first prong plain error analysis, and found that 

defendant, having failed to meet his burden of persuasion on his forfeited claim that he suffered 

prejudice, was not denied a fair trial by his absence from jury notes conferences.  Affirmed. 

 

PART IV: HUMBLE SUGGESTIONS TO TRIAL JUDGES  

TO AVOID OR SURVIVE CLAIMS OF PLAIN ERROR 

 

    1.  Faithfully utilize a pre-trial checklist to identify and address problems which may 

affect the fairness of the trial. 

 

Here’s why we make this humble suggestion: 

 

    In People v. Hernandez, 2014 IL App (2d) 131082, (not a  

“plain error” case, but instructive), because the trial judge 

made a thorough record, from pre-trial through 

sentencing, effectively documenting the knowing and  

voluntary nature of defendant’s decisions, as well as the 

communications between defendant and counsel, the  

appellate court was able to identify specific instances 

in the record rebutting each and every claim raised by 

defendant in his post-conviction petition, and conclude 

` that the trial court properly dismissed defendant’s post  
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conviction at first stage. 

 

    Documenting the knowing and voluntary nature of  

defendant’s decisions, as well as the communications  

between defendant and counsel, and identifying and  

resolving problems prior to impaneling a jury avoids the  

often time-consuming, and sometimes hectic process of 

resolving issues while a jury is waiting; a precaution that makes  

it more likely for a judge to make the best decision possible,  

and that also provides a record that allows a reviewing court to 

better understand the basis of the trial court’s rulings and to 

meaningfully evaluate whether instances of defense forfeiture,  

waiver, and/or invited error are present, as well as, perhaps,  

the harmless nature of any error committed. 

 

     2.  Be aware of “trigger errors”, and try to avoid or cure them. 

 

 Here’s why we make this humble suggestion: 

 

         Illinois courts have identified a number to errors that so seriously  

 undermine the integrity of judicial proceedings that the warrant review  

 under the plain error doctrine.  See:  Steven W. Becker, To Review 

 or not to Review:  The Plain Truth About Illinois’ Plain Error Rule, 

 37 Loy. U. Chi. L.J. 455,462 (2006). 

 

       These errors include:  The admission of polygraph evidence,  

 People v. Baynes, 88 Ill.2d 225, 239 (1981), People v. Szabo, 94  

 Ill.2d 327, 362-62 (1983); failing to provide a jury with the verdict  

 forms on all counts charged in an indictment, People v. Scott, 243  

 Ill.App.3d 167, 169 (1993); subjecting a defendant to double jeopardy, 

 People v. Largent, 337 Ill.App.3d 835, 840, (2003): denying a  

 defendant the right to a trial by jury, People v. Bracey, 213 Ill.2d  

 265, 270 (2004); imposing a penalty not otherwise allowed by the 

 sentencing statute in question, People v. Fields, 383 Ill.App.3d 920,  

 921 (2008); prosecutorial misconduct in closing argument, People  

 v. Johnson, 208 Ill.2d 53, 64 (2008). 

 

      The above-enumerated errors are not an exhaustive list.  (See Part Two 

 of these materials). Trial judges can limit plain error challenges by  

 identifying and seeking to avoid or cure “trigger errors”. 

  

   3.  During jury selection, in furtherance of Rule 431(b), always use the terms “understand 

and accept” for each of the required propositions.  Do not fail to ask about each of the 

propositions.  Do not fail to ask about both “understanding” and “accepting”.  Do not 

paraphrase.  Strictly comply with this rule. 
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Here’s why we make this humble suggestion: 

 

    One of the most common, and certainly one of the  

most easily avoided, allegations of plain error is the  

trial court’s failure to comply with Ill. S. Ct. R. 431(b). 

(Zehr), although the Supreme Court has ruled that 

“...failure to conduct Rule 431(b) questioning does not 

necessarily result in a biased jury [which would constitute  

second prong plain error], regardless of whether that  

questioning is mandatory or permissive under our rule  

[431(b)]”, People v. Thompson, 238 Ill.2d 598, 614  

(2010). 

 

   The rule, however, is unambiguous and clear: 

 

    “The court shall ask each potential juror, individually 

or in a group, whether that juror understands and  

accepts the following propositions:...” 

 

       A trial court’s failure to comply with Rule 431(b) 

has been found to be first prong plain error in a case 

where the Appellate Court found that the evidence in  

the case was so closely balanced that “the trial judge’s  

Rule 431(b) errors alone threatened to tip the scales of  

justice against the defendant.”  People v. Mueller,  

2015 IL App (5th) 130013. 

 

    Trial judges must be mindful of the apparently  

ever-increasing danger of reversal for less than strict 

compliance with Rule 431(b). 

 

    4.  When confronted with a troublesome situation, always articulate the problem 

and invite a response from each side. 

 

Here’s why we make this humble suggestion: 

 

    The first step of plain error analysis is determining whether  

any error occurred at all. People v. Walker, 232 Ill.2d 113, 124-25  

(2009) 

 

     Under the first prong of the plain error, any error, regardless  

of its seriousness, may require reversal, People v. Span, 2011 IL 

App (1
st
) 083037, and many claims of plain error involve matters  

which are never brought specifically to the attention of the judge  
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presiding during trial.  Common claims of plain error include 

allegations of improper inclusion or exclusion of evidence, 

prosecutorial misconduct, juror misconduct, incorrect jury  

instructions, lack of sufficient evidence to support a judgment, 

and sentencing errors, 

 

         For these reasons, a trial judge who consistently follows a  

 protocol of articulating for the record troublesome  

 situations as they arise before and during trial, and invites 

 proposed responses from both sides to address the concerns,  

 creates opportunities beneficial to the efficient and effective  

 administration of justice. 

 

         First and foremost, the trial judge is given the opportunity  

 to agree with counsel, where appropriate, and choose to correct  

 a mistake, adjust a response, and ultimately make the best  

 decision possible. 

 

      Reviewing courts will presume the trial court knows the  

 law and will apply it properly; this presumption is rebutted 

 only when the record affirmatively shows the contrary. 

 People v. Hernandez, 2012 IL App (1
st
) 092841 (the trial 

 court’s statements on the record unequivocally demonstrated  

 that its interpretation of the statute was incorrect); People v. 

 Kluxdal, 225 Ill.App.3d 217, 223 (1991) (the circuit court’s  

 repeated reference to the standard of proof rebutted the  

 presumption and required that the defendant receive a new  

 trial.  In contrast, see People v. Thorne, 352 Ill.App.3d 1062  

 (2004) (no plain error where the record showed the trial court 

 followed and applied the correct law). 

 

      A judge should welcome counsels’ input on a contested  

 area of the law in order to make an informed decision, and  

 never reject out of hand counsel’s argument.  The judge’s  

 ruling should reflect careful consideration of the opposing 

 arguments and the rationale for the judge’s ruling. 

 

    Second, by articulating the problem on the record and  

 inviting a response from each side, the trial judge is given  

 the opportunity to document for the reviewing court that  

 the judge understands his or her ability to exercise discretion  

 in each instance, and that the judge is considering all available  

 options before actually exercising discretion and taking action. 

 

      The abuse of discretion standard is the least stringent of  



19 

 all of the standards of review, but the appellate court will not 

 “assume” an exercise of discretion. 

 

      Where the trial court allowed the parties to stipulate to the 

 conclusions of the expert witness, and the record did not  

 affirmatively show that the court’s determination that the 

 defendant was fit to stand trial was an exercise of discretion, 

 reversal was required.  People v. Greene, 102 Ill.App.3d 639  

 (1981). 

 

      By ensuring that the record sufficiently demonstrates 

 how the judge’s discretion was exercised, the trial judge  

 mimimizes the chances that the appellate court will “second 

 guess” the trial judge. 

 

      Third, by allowing both the State and the defense to  

 participate in the process, the trial judge is given the opportunity  

 to ensure that the record documents and preserves any claimed  

 perception of potential prejudice that may exist, as well as any  

 arguments for and against the court’s consideration of available  

 alternatives to address and/or resolve the concerns under  

 discussion. 

 

     Finally, because any error can be the subject of plain  

error in a case where the evidence is closely balanced, a protocol  

of identifying the problem on the record and inviting a response  

from each side maximizes the likelihood that the reviewing court  

will recognize the open and thoughtful nature of the trial judge’s 

decisions.  The reviewing court will be in a better position to  

apply the concepts of waiver, forfeiture, and invited response. 

 

    Whenever possible, trial judges should take advantage of  

opportunities to assist the reviewing courts in evaluating claims  

of plain error in the context of the entire trial. 

 

    5.  Always grant a request to “make an offer of proof”... at some point. 
 

Here’s why we make this humble suggestion: 

 

    “...an adequate offer of proof is the key is preserving a trial  

court’s error in excluding evidence”, People v. Thompkins, 181 Ill.2d  

1, 10 (1998). “...The two primary functions of an offer of proof are to  

disclose to the trial  judge and opposing counsel the nature of the  

offered evidence, enabling them to take appropriate action, and to  

provide the reviewing court with a record to determine whether  
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exclusion of the evidence was erroneous and  harmful.”  

Thompkins, at 10. 

 

          “ Where it is not clear what a witness would say, or what his 

basis would be for saying it, the offer of proof must be considerably  

detailed and specific.  A reviewing court can thereby know what was  

excluded and determine whether the exclusion was proper”.  

People v. Peeples, 155 Ill.2d 422, 457 (1993). 

 

              If the failure to make an offer of proof is attributable to the  

defense, because counsel never requested  the opportunity to make  

an offer of proof or didn’t request a sidebar to discuss the  

admissibility of the evidence, the appellate court may well conclude  

that the record fails to support defendant’s argument for plain error.   

People v. Bowman, 2012 IL App (1st) 102010. 

 

         If, however, the record indicates the trial court has ignored a  

request by the defense to be heard so as to allow the defense an  

opportunity to preserve an issue for appeal or for the trial court  

to correct an error, then such a refusal to allow defense counsel  

to be heard could cause a reviewing court to find that a “compelling  

situation” exists so as to justify relaxing the forfeiture rule, pursuant  

to the “Sprinkles” doctrine.  People v. Thompson, 238 Ill.2d 598  

(2010). 

 

         In addition, if the defense requests the opportunity to be heard after  

the court makes an evidentiary ruling, and the court refuses that  

opportunity, the trial court’s refusal is error, and the appellate court,  

in a case where the evidence is closely balanced,  may find the trial  

court’s refusal to be first prong plain error. People v. Lopez, 2012  

IL App  (1st) 101395. (In Lopez, however, the appellate court found  

that the evidence was not closely balanced.) 

 

         A judge managing the conduct of a jury trial may choose to allow 

the sidebar discussion or offer of proof later in the day, after a witness 

testifies or just before or after the noon or end of day recess, depending  

on the judge’s confidence in his or her rulings, so as to minimize the 

disruption of proceedings.   

 

     The key is to provide a record so that a reviewing court can 

 understand the basis of the trial court’s rulings and meaningfully  

evaluate the presence of defense forfeiture, waiver, invited error  

and, perhaps, harmless error. 

 

    6.  Be mindful of how your words, actions and demeanor may affect the jury. 
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Here’s why we make this humble suggestion: 

 

        The Sprinkle doctrine provides that the forfeiture rule may be 

 relaxed when a trial judge oversteps his or her authority in the  

 presence of the jury or when counsel has been effectively prevented  

 from objecting because it would have fallen “deaf ears” People v.  

 Sprinkle, 27 Ill.2d 398 (1963). 

 

        The appellate court has recognized that a trial judge’s conduct,  

 even unbiased, can be so inappropriate that it causes the jury to be 

 biased against defendant, and such a finding would constitute second  

 prong plain error.  People v. Lopez 2012 IL App (1st) 101395. 

 

        Illinois Supreme Court Rule 63A(4) provides, in relevant part, 

 

“A judge should be patient, dignified, and courteous 

to litigants, jurors, witnesses, lawyers, and others with 

whom the judge deals in an official capacity, and should  

require similar conduct of lawyers, and of staff, court officials, 

and others subject to the judge’s direction and control.” 

 

It is the responsibility of the trial judge, therefore, to set an  

example of appropriate behavior and conduct and to avoid even the  

appearance that the jury might be adversely affected by the judge’s  

words, actions or demeanor, or by improper influences from any  

other source. 

 

    7. Understand and accept that some problems simply cannot be fixed.   
 

Here’s why we make this humble suggestion: 

 

    In People v. Gallano, 354 Ill.App.3d 941 (1st Dist. 2004) (not  

a “plain error” case, but instructive), the trial judge received a note 

from a juror during jury deliberations stating that the juror could 

not sign a guilty verdict, and that “My mind cannot be changed  

because I feel some reasonable doubt.” Thereafter the State moved  

to have the juror dismissed from the jury, providing documentation 

that the juror had been untruthful during voir dire.  After the court  

conducted additional voir dire of the juror, and over defense  

objection, the court excused the juror and replaced him with  

an alternate.  Deliberations began anew, and a guilty verdict  

was returned. 

 

    The Appellate Court, citing cases holding that a trial court 
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must not replace a deliberating juror if the request stems from  

the juror’s minority views or doubts regarding the sufficiency 

of the evidence, because it would violate defendant’s rights to a  

unanimous verdict, held that where the record shows any reasonable  

possibility that the impetus for a juror’s dismissal during  

deliberations “stems from his views regarding the sufficiency of the  

evidence”, the dismissal constitutes error.  Gallano, at 954. 

 

     “Once [the juror’s] status as a holdout juror was revealed, the trial  

court had two choices: (1) send the jury back to continue deliberating; 

or (2) declare a mistrial. . . . [O]nce the court determined in its discretion 

that [the juror] should be discharged for cause, the court’s only option  

was to declare a mistrial.  Gallano, at 954. 

 

    It is an unfortunate reality that some problems simply cannot be  

fixed, but many can, so please: 

 

    7.  Consider any and all available alternatives to preserve the trial’s fairness. 

 

 Here’s why we make this humble suggestion: 
 

    Many events or decisions alleged to be plain error are never  

specifically brought to the attention of the judge during the trial  

so that the judge can have the opportunity to “cure” the difficulty,  

prejudice, or other legal complication, but, often, the judge will  

become aware of potentially prejudicial event or situation in time 

to consider alternatives and craft a response designed and intended  

to preserve the fairness of the trial. 

 

    Alternatives include thoughtful reconsideration of previous  

rulings, appropriate curative instructions to the jury, sua sponte 

rulings from the bench, proactive and effective case management  

tools (such as conferences outside the presence of the jury before  

the beginning of opening statements and closing arguments, before  

the beginning of the State’s case, before the beginning of the defense  

case and/or before deliberations to assist the judge in identifying and  

resolving troublesome issues in advance, as well as defining for 

trial participants what is acceptable and unacceptable conduct). 

 

   8.  Make certain that the written order and the report of proceedings are not in  

conflict. 

 

 Here’s why we make this humble suggestion: 

 

   In general, where conflicts exist between the common law  
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 record and the report of proceedings, the report of proceedings controls, 

 People v. Bishop, 2014 IL App (1
st
) 113335.  However, where counsel’s 

 Illinois Supreme Court Rule 604(d) certificate did not state compliance  

 with all the requirements of Rule 604 (d), the appellate court would not 

 search the record for evidence of compliance.  People v. Grice, 371 Ill. 

 App.3d 813 (2007). 

 

      Often times a judge will rule and allow counsel to prepare the order.   

 The judge should review the order to make certain it reflects the judge’s 

 actual ruling, and resolve any conflicts that may arise.  In particular, 

 when a party is filing a document demonstrating compliance with a  

 court order, the judge should ascertain that there is actual compliance  

 in order to avoid unnecessary appeals and controversies. 
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SECOND-PRONG ANALYSIS PLAIN ERROR 

Justice Shelvin Louise Marie Hall 
 

 In order to preserve a purported error for appellate review, a defendant must raise a 

timely objection at trial and also raise the issue in a written posttrial motion. People v. Enoch, 

122 Ill. 2d 176, 186 (1988).  Failure to perform either of these steps ordinarily results in 

forfeiture of the issue on appeal. People v. Kitch, 239 Ill. 2d 452, 460 (2011).  The plain error 

doctrine bypasses normal forfeiture principles and permits a reviewing court to consider 

unpreserved error. People v Herron, 215 Ill. 2d 167, 186-87 (2005); 

 Under the plain error doctrine, an unpreserved error is reviewed when either: "(1) a clear 

or obvious error occurred and the evidence is so closely balanced that the error alone threatened 

to tip the scales of justice against the defendant, regardless of the seriousness of the error; or (2) 

a clear or obvious error occurred and that error is so serious that it affected the fairness of the 

defendant's trial and challenged the integrity of the judicial process, regardless of the closeness 

of the evidence." People v. Piatkowski, 225 Ill. 2d 551, 565 (2007); 134 Ill. 2d R. 615(a)
1
. 

 "This so-called disjunctive test does not offer two divergent interpretations of plain error, 

but instead two different ways to ensure the same thing – namely, a fair trial." Herron, 215 Ill. 2d 

at 179.  The plain error doctrine is intended to ensure that a defendant receives a fair trial, not a 

                                                           
1
 Illinois Supreme Court Rule 615(a) contains Illinois' plain error rule and provides: 

"Any error, defect, irregularity, or variance which does not affect substantial rights shall 

be disregarded.  Plain errors or defects affecting substantial rights may be noticed 

although they were not brought to the attention of the trial court." 134 Ill. 2d R. 615(a); 

People v Herron, 215 Ill. 2d 167, 175-77 (2005); People v. Piatkowski, 225 Ill. 2d 551, 

564 (2007).  



perfect trial. People v. Johnson, 238 Ill. 2d 478, 484 (2010).  The burden of persuasion rests with 

the defendant under both prongs of the plain error analysis. People v. Sargent, 239 Ill. 2d 166, 

190 (2010).  The ultimate question of whether a forfeited claim is reviewable as plain error is a 

question of law reviewed de novo. Johnson, 238 Ill. 2d at 485. 

 The purpose of the second prong of the plain-error doctrine is to guard against errors that 

erode the integrity of the judicial process and undermine the fairness of the defendant's trial. 

Sargent, 239 Ill. 2d at 190-91.  "Under the second prong of the plain-error review, '[p]rejudice to 

the defendant is presumed because of the importance of the right involved, regardless of the 

strength of the evidence.' " People v. Thompson, 238 Ill. 2d 598, 613 (2010) (Emphasis in 

original.) (quoting Herron, 215 Ill. 2d at 187). 

 Our supreme court has equated the second prong of the plain error review with "structural 

error." Thompson, 238 Ill. 2d at 613-14.  A structural error, requiring automatic reversal, is a 

systemic error which serves to erode the integrity of the judicial process and undermine the 

fairness of the defendant's trial. Id. at 613-14.
2
  So far, the United States Supreme Court has 

identified six instances of structural error: (1) complete deprivation of the right to counsel; (2) a 

biased trial judge; (3) racial discrimination in selection of grand jury; (4) denial of the right to 

                                                           
2
 In Arizona v. Fulminante, 499 U.S. 279, 291 (1991), a majority of the United States Supreme 

Court distinguished between trial errors occurring during the presentation of the case to the jury 

which are susceptible to harmless-error analysis and errors that amounted to structural defects in 

the trial itself which were not susceptible to such analysis.  A structural error is an error that 

affects "the framework within which the trial proceeds, rather than simply an error in the trial 

process itself." Id. at 310; see also United States v. Gonzalez-Lopez, 548 U.S. 140, 148-49 

(2006). 



self-representation at trial; (5) denial of a public trial; and (6) constitutionally deficient jury 

instructions on reasonable doubt. See Johnson v. United States, 520 U.S. 461, 468-69 (1997); 

Neder v. United States, 527 U.S. 1, 8 (1999). 

 However, our supreme court has found that Illinois courts may determine that an error is 

structural as a matter of law, regardless of whether it is deemed structural under federal law. 

People v. Averett, 237 Ill. 2d 1, 13 (2010); People v. Glasper, 234 Ill. 2d 173, 199-200 (2009).
3
  

In this regard, our courts have identified a number of errors that so seriously undermine the 

integrity of judicial proceedings as to warrant reversal under the second prong of the plain error 

analysis. 

 Some of these errors include: the admission of polygraph evidence (People v. Baynes, 88 

Ill. 2d 225, 239 (1981); People v. Szabo, 94 Ill. 2d 327, 362-64 (1983)); failing to provide a jury 

with verdict forms on all counts charged in an indictment (People v. Scott, 243 Ill. App. 3d 167, 

169 (1993)); subjecting a defendant to double jeopardy (People v. Largent, 337 Ill. App. 3d 835, 

840 (2003)); prosecutorial misconduct in closing argument (People v. Johnson, 208 Ill. 2d 53, 64 

(2003)); denying defendant the right to a trial by jury (People v. Bracey, 213 Ill. 2d 265, 270 

(2004)); "an alleged one-act, one-crime violation and the potential for a surplus conviction and 

sentence affects the integrity of the judicial process, thus satisfying the second prong of the plain 

                                                           
3
  We also note that our supreme court has rejected the State's Attorney's Office numerous 

requests for Illinois courts to abrogate Illinois' plain error rule in favor of the prosecution-

friendly four-part federal plain error test. See Steven W. Becker, To Review or Not to Review: 

The Plain Truth About Illinois' Plain Error Rule, 37 Loy. U. Chi. L.J. 455, 474-90 (2006); 

Herron, 215 Ill. 2d at 179-87; People v. Moore, 397 Ill. App. 3d 555, 571-73 (2009) (Quinn, J., 

specially concurring)        



error rule." (People v. Harvey, 211 Ill. 2d 368, 389 (2004)); imposing a penalty not otherwise 

allowed by the sentencing statute in question (People v. Fields, 383 Ill. App. 3d 920, 921 

(2008)); failure to exercise discretion in denying a defendant's request for a continuance (People 

v. Walker, 232 Ill. 2d 113, 130 (2009)); the erroneous omission of a jury instruction rises to the 

level of plain error when the omission creates a serious risk that the jurors incorrectly convicted 

the defendant because they did not understand the applicable law, so as to severely threaten the 

fairness of the trial (Sargent, 239 Ill. 2d at 191; People v. Getter, 2015 IL App (1st) 121307, ¶ 

64); "[a] finding that defendant was tried by a biased jury would certainly satisfy the second 

prong of plain-error review because it would affect his right to a fair trial and challenge the 

integrity of the judicial process." (People v. Thompson, 238 Ill. 2d 598, 614 (2010)). 

 The above-enumerated errors are not an exhaustive list.  As previously mentioned, our 

supreme court has determined that some serious errors should be presumed prejudicial in the 

plain error context even if they do not constitute structural errors under federal law.  The key is 

whether the particular error renders the criminal trial fundamentally unfair or unreliable as a 

means of determining guilt or innocence. Thompson, 238 Ill. 2d at 609. 
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Trial Strategy 

Unintentional Errors and Distortions in Testimony, 117 Am. Jur. Proof of Facts 163. 

Any error, defect, irregularity, or variance which does not affect substantial rights shall be disregarded. Plain errors or defects affecting substantial rights may be noticed although they were not 

brought to the attention of the trial court. Ill Sup Ct R 615(a). This rule permits a reviewing court to take notice of errors appearing on the record and which deprive the accused of substantial 

means of enjoying a fair and impartial trial and, in criminal cases in which the evidence is closely balanced, to consider errors that have not been properly preserved. People v. Howell, 60 Ill. 2d 

117, 324 N.E.2d 403 (1975). The exercise of this authority by a reviewing court is discretionary, depending, inter alia, on the closeness of the case, the extent to which the error may have 

contributed to the final disposition, and the magnitude of the alleged error. People v. Price, 36 Ill. App. 3d 566, 344 N.E.2d 559 (5th Dist. 1976). 

 

Even though a prejudicial error has been made, the injured party may have failed to object to it. Normally, the appellate court will not consider errors committed in the trial court unless the 

injured party has objected to the improper ruling and has otherwise sought to keep it out of the record and the minds of the trier of fact (particularly the jury). In addition to the objection, he may 

move to strike the improper testimony and move to have the court instruct the jury to disregard it. If, on the other hand, the error was the improper exclusion of evidence, an offer of proof is 

normally required. See § 48:10. Several problems arise in relation to the improper admission or exclusion of testimony or other evidence. Because of the inherent differences between civil and 

criminal cases, the applicable principles are also different. 

 

In the first place, there is a question as to whether the error was sufficiently prejudicial as to require a reversal. Many errors are mistakes made in the trial but which are not deemed sufficiently 

serious to warrant a reversal. On the other hand, an error, either by itself or in combination with other errors committed in the trial, may be sufficient to warrant a reversal. Problems relating to 

objections and offers of proof are considered in Ch 41. 

 

Where the record contains sufficient competent evidence to establish defendant's guilt beyond a reasonable doubt, the judgment will not be reversed for error in admitting evidence unless it can 

be seen that the error was prejudicial. The admission of incompetent testimony will not constitute reversible error if it appears that such testimony could not reasonably have affected the result. 

People v. Owens, 126 Ill. App. 2d 379, 261 N.E.2d 785 (1st Dist. 1970). 

 

Even though the court should err in ruling on the admission of evidence in criminal cases, a reversal will not be required where it is clear from the record that the jury could not have reasonably 

found the defendant not guilty. People v. Tranowski, 20 Ill. 2d 11, 169 N.E.2d 347 (1960). 
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Error in the admission of evidence is harmless where the facts involved are established by other competent evidence. People v. Grundeis, 413 Ill. 145, 108 N.E.2d 483 (1952). This is 

particularly true in a criminal case where such other evidence is conclusive on the issue of the guilt of the accused. People v. Montgomery, 271 Ill. 580, 111 N.E. 578 (1916). 

 

The improper admission of evidence cannot have been prejudicial where other and competent evidence to the same effect is uncontradicted or overwhelming, where the same facts have been 

proved by the objecting party or where it is evident that the result would have been the same even if the error had not been committed. Doll v. People, for Use of County of Clark, 145 Ill. 253, 34 

N.E. 413 (1893); 4 Jones on Evidence (5th ed.) § 981. However, the rejection of testimony which is cumulative in its nature may be a ground for reversal where the evidence relates to the main 

point in issue or where the facts and circumstances are so numerous and varied that a large number of witnesses are required to determine the fact in issue. 4 Jones on Evidence (5th ed.) § 

981. 

 

Plain errors or defects affecting substantial rights may be noticed although not brought to the attention of the court. Errors not properly preserved in a criminal case should be considered on 

review where the evidence is evenly balanced or where the nature of such errors may deprive the accused of his or her rights. People v. Baltimore, 7 Ill. App. 3d 633, 288 N.E.2d 659 (2d Dist. 

1972). 

 

Even when the error in admission of evidence is deemed of constitutional proportions, the court may find that the admission of such evidence was harmless beyond a reasonable doubt where 

the evidence of defendant's guilt was overwhelming. Chapman v. California, 386 U.S. 18, 87 S. Ct. 824, 17 L. Ed. 2d 705, 24 A.L.R.3d 1065 (1967). 

 

The application of the plain error doctrine should be limited to situations where the alleged errors are grave or where the case is close factually. People v. Bainter, 102 Ill. App. 3d 1029, 58 Ill. 

Dec. 689, 430 N.E.2d 721 (3d Dist. 1981). 

 

When an illegally obtained confession is admitted and the accused takes the stand, the prosecution has the burden, in urging that the admission was harmless error, to prove that its use of the 

wrongfully obtained evidence did not cause the accused to testify. Harrison v. U. S., 392 U.S. 219, 88 S. Ct. 2008, 20 L. Ed. 2d 1047 (1968). 

 

Rejection of evidence is not prejudicial where substantially the same is admitted at some stage of the trial. People v. Greer, 45 Ill. App. 3d 682, 4 Ill. Dec. 70, 359 N.E.2d 903 (5th Dist. 1977). 

 

The reviewing court will consider errors not properly preserved in a criminal case where the evidence is evenly balanced, where their nature is such as to deprive the accused of his 

constitutional rights, or where the prosecutor persists in improper argument after an adverse ruling by the court. People v. Weinstein, 35 Ill. 2d 467, 220 N.E.2d 432 (1966). The court may, as a 

matter of grace, in a case involving deprivation of life or liberty, take notice of errors appearing upon the record which deprived the accused of substantial means of enjoying a fair and impartial 

trial, although no objection was made at the trial or the question was imperfectly presented. The court has exercised this right to consider matters not objected to at the trial of a criminal case 

where counsel first raised the question of defendant's sanity in opening argument but did not obtain a ruling, People v. Burson, 11 Ill. 2d 360, 143 N.E.2d 239 (1957), where the trial court 

improvidently ordered a severance, People v. Bradley, 30 Ill. 2d 597, 198 N.E.2d 809 (1964), where the conduct of the trial court was prejudicial, People v. Sprinkle, 27 Ill. 2d 398, 189 N.E.2d 

295 (1963), and where the state's attorney's argument was highly prejudicial. People v. Moore, 9 Ill. 2d 224, 137 N.E.2d 246 (1956). 

 

The doctrine of plain error may be invoked in criminal cases where the evidence is closely balanced, or where the error was of such magnitude that the accused was denied a fair trial. It could 

not be invoked where the prosecution commented upon the silence of the accused where the evidence of guilt was not closely balanced, and the error was not of such magnitude as to deny the 

defendant a fair trial. People v. Lucas, 88 Ill. 2d 245, 58 Ill. Dec. 840, 430 N.E.2d 1091 (1981). 
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It is less likely that the reviewing court will require that an objection had been interposed where the accused is represented by court-appointed counsel and there is evidence that such counsel 

was incompetent. People v. Oden, 20 Ill. 2d 470, 170 N.E.2d 582 (1960). 

 

The plain error rule does not mandate that a reviewing court consider all errors involving substantial rights, regardless of whether the same have been brought to the attention of the trial court. It 

does not operate in the nature of a general saving clause preserving for review all errors affecting substantial rights, regardless of whether they are brought to the attention of the trial court. 

Before plain error can be considered as a means of circumventing the general waiver rule, it must be plainly apparent from the record that an error affecting substantial rights was committed. 

People v. Precup, 73 Ill. 2d 7, 21 Ill. Dec. 863, 382 N.E.2d 227 (1978). 

 

It is possible for the prosecution through insinuations made in questions and in closing arguments to commit reversible error even though the court sustained the objections of the defense 

counsel to such questions and to such arguments, where the cumulative effect of the insinuations of the questions and the arguments is so prejudicial as to have effectively deprived defendant 

of a fair trial. People v. Mack, 120 Ill. App. 2d 149, 256 N.E.2d 501 (1st Dist. 1970). 

 

In determining whether there has been plain error, the reviewing court will scrutinize the trial record to determine if the evidence was so close that any alleged error may have been the 

difference between a judgment of acquittal and conviction and then look at the record to resolve whether the defendant was deprived of a fair and impartial trial. People v. Greene, 160 Ill. App. 

3d 1089, 112 Ill. Dec. 483, 513 N.E.2d 1092 (1st Dist. 1987). 

 

To preserve error for review, in the absence of plain error, it is now required that there must be a trial objection and a written posttrial motion raising the issue. People v. Rodarte, 190 Ill. App. 

3d 992, 138 Ill. Dec. 635, 547 N.E.2d 1256 (1st Dist. 1989). 

 

The plain error rule may be invoked in a criminal case when a defendant has not properly preserved an error for review, where the evidence is closely balanced or where the error adversely 

affected the defendant's right to a fair trial. The main purpose of the plain error rule, if the evidence is closely balanced, is to protect against the possibility that an innocent person may have 

been convicted due to some error which is obvious from the record but not properly preserved. In cases where the evidence is closely balanced, the probability that a defendant's conviction 

was caused by even a minor trial error is greatly enhanced. Therefore, in those cases, the court will invoke the plain error rule so that it can determine whether an error, which was not objected 

to at trial and in posttrial motions, raises doubt as to the validity of the jury's verdict. People v. Mullen, 141 Ill. 2d 394, 152 Ill. Dec. 535, 566 N.E.2d 222 (1990). 

 

The second prong of the plain error exception (that the claimed error was so substantial that defendant was thereby denied a fair sentencing hearing) is to be invoked only where the possible 

error is so serious that its consideration is necessary to preserve the integrity and reputation of the judicial process. People v. Hampton, 149 Ill. 2d 71, 171 Ill. Dec. 439, 594 N.E.2d 291 (1992). 

 

To determine whether a purported error is "plain" requires a substantive look at it. If, in the end, the error is found not to rise to the level of a plain error, for purposes of rule providing that notice 

may be taken of any error which affects substantial rights though such was not brought to the attention of the trial court, the procedural default must be honored. In criminal cases, the plain 

error rule may be invoked in two limited circumstances: (1) where the evidence is closely balanced; or (2) when the errors are of such magnitude that defendant was denied a fair and impartial 

trial, and remedying the error is necessary to preserve the integrity of the judicial process. People v. Lindsey, 201 Ill. 2d 45, 265 Ill. Dec. 616, 772 N.E.2d 1268 (2002). 

 

The plain error doctrine does not apply to a defendant's chain-of-custody challenge on appeal following conviction for possession of a controlled substance with intent to deliver, where the jury 

was entitled to believe the State's evidence, the defendant admitted possessing contraband, the evidence was not closely balanced, and the case involved no issue of fundamental fairness. 

People v. Echavarria, 362 Ill. App. 3d 599, 298 Ill. Dec. 702, 840 N.E.2d 815 (4th Dist. 2005), appeal denied, 219 Ill. 2d 575 (2006). 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961115489&pubNum=0000578&originatingDoc=Ie965bfe61b7711dc96b2c2eaf4575d08&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978145095&pubNum=0000578&originatingDoc=Ie965bfe61b7711dc96b2c2eaf4575d08&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970122249&pubNum=0000578&originatingDoc=Ie965bfe61b7711dc96b2c2eaf4575d08&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987114327&pubNum=0000578&originatingDoc=Ie965bfe61b7711dc96b2c2eaf4575d08&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987114327&pubNum=0000578&originatingDoc=Ie965bfe61b7711dc96b2c2eaf4575d08&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989178236&pubNum=0000578&originatingDoc=Ie965bfe61b7711dc96b2c2eaf4575d08&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989178236&pubNum=0000578&originatingDoc=Ie965bfe61b7711dc96b2c2eaf4575d08&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990179856&pubNum=0000578&originatingDoc=Ie965bfe61b7711dc96b2c2eaf4575d08&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992095321&pubNum=0000578&originatingDoc=Ie965bfe61b7711dc96b2c2eaf4575d08&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002382385&pubNum=0000578&originatingDoc=Ie965bfe61b7711dc96b2c2eaf4575d08&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007959602&pubNum=0000578&originatingDoc=Ie965bfe61b7711dc96b2c2eaf4575d08&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009215518&pubNum=0000439&originatingDoc=Ie965bfe61b7711dc96b2c2eaf4575d08&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)


 

Westlaw. © 2014 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 

Footnotes 

a0 

Member of the Illinois Bar, Formerly Circuit Judge of the Eighth Judicial Circuit of Illinois 

a1 

Eighth Judicial Circuit of Illinois 

a2 

Assistant State's Attorney, Adams County, Illinois 

 

https://a.next.westlaw.com/Document/Ie965bfe61b7711dc96b2c2eaf4575d08/View/FullText.html?listSource=Foldering&originationContext=clientid&transitionType=MyResearchHistoryItem&contextData=%28oc.Search%29&VR=3.0&RS=cblt1.0#co_footnoteReference_I40c341e1336111e482a0cd792f27ceb5_ID0EXD
https://a.next.westlaw.com/Document/Ie965bfe61b7711dc96b2c2eaf4575d08/View/FullText.html?listSource=Foldering&originationContext=clientid&transitionType=MyResearchHistoryItem&contextData=%28oc.Search%29&VR=3.0&RS=cblt1.0#co_footnoteReference_I40c341e3336111e482a0cd792f27ceb5_ID0E3D
https://a.next.westlaw.com/Document/Ie965bfe61b7711dc96b2c2eaf4575d08/View/FullText.html?listSource=Foldering&originationContext=clientid&transitionType=MyResearchHistoryItem&contextData=%28oc.Search%29&VR=3.0&RS=cblt1.0#co_footnoteReference_I40c341e5336111e482a0cd792f27ceb5_ID0E6D


3 Illinois Evidence Manual § 20:22 (4th ed.) 

Illinois Evidence Manual 

Database Updated December 2014 

Justice Robert J. Steigmann, Lori A. Nicholson 

Chapter 20. Objections to Evidence 

F. Evidence Rulings as Grounds For a New Trial 

References 

 

§ 20:22. Plain-error in criminal cases 

 

West's Key Number Digest 
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The Supreme Court of Illinois explains when plain-error applies in a criminal case: 

 

In May 2005, the Supreme Court of Illinois rendered two decisions on the same day dealing with the concept of plain-error. In People v. Herron, 215 Ill. 2d 167, 294 Ill. Dec. 55, 830 N.E.2d 467 

(2005), and People v. Durr, 215 Ill. 2d 283, 294 Ill. Dec. 115, 830 N.E.2d 527 (2005), the court discussed and explained the plain-error doctrine in the context of allegedly improper instructions 

in criminal cases, but the court's discussion made clear that its plain-error analysis would apply to any criminal context. The court noted that it can review any question not otherwise properly 

preserved if it believed that plain-error affecting a substantial right may have occurred. In support of that proposition, the court cited Supreme Court Rules 451(c) and 615(a). The court added 

that before invoking the plain-error exception, it is appropriate to determine whether any error occurred at all. In perhaps its key holding on this subject, the court in Herron wrote the following: 

"We reiterate: the plain-error doctrine bypasses normal forfeiture principles and allows a reviewing court to consider unpreserved error when either (1) the evidence is close, regardlessness of 

the seriousness of the error, or (2) the error is serious, regardless of the closeness of the evidence. In the first instance, the defendant must prove prejudicial error. That is, the defendant must 

show both that there was plain-error and that the evidence was so closely balanced that the error alone severely threatened to tip the scales of justice against him. The State, of course, can 

respond by arguing that the evidence was not closely balanced, but rather strongly weighted against the defendant. In the second instance, the defendant must prove there was plain-error and 

that the error was so serious that it affected the fairness of the defendant's trial and challenged the integrity of the judicial process." In both instances, the burden of persuasion remains with the 

defendant. Herron, 215 Ill. 2d at 186, 294 Ill. Dec. At 67, 830 N.E.2d at 479. See also People v. Nitz, 219 Ill. 2d 400, 302 Ill. Dec. 418, 518, 848 N.E.2d 982, 992 (2006) (in which the supreme 

court discussed and reaffirmed the two-pronged analysis in Herron regarding the plain-error doctrine); People v. Allen, 2006 WL 1512248 (Ill. 2006) (where the court again reiterated its holdings 

in Herron and earlier cases and noted that plain-error is a narrow and limited exception to the general rule of forfeiture, whose purpose is to protect the rights of the defendant and the integrity 

and reputation of the judicial process); People v. Johnson, 218 Ill. 2d 125, 141, 299 Ill. Dec. 677, 687, 842 N.E.2d 714, 724 (2005), petition for cert. filed, 74 U.S.L.W. 3686, 75 U.S.L.W. 3021 

(U.S. Mar. 28, 2006) (when the defendant has failed to make a timely objection, a plain-error analysis applies, and defendant, not the State, bears the burden of persuasion with respect to 

prejudice); People v. Slywka, 365 Ill. App. 3d 34, 301 Ill. Dec. 770, 785, 847 N.E.2d 780, 795 (1st Dist. 2006) (in a plain-error analysis, defendant bears the burden of persuasion as to 

prejudice); People v. Smith, 362 Ill. App. 3d 1062, 299 Ill. Dec. 77, 95, 841 N.E.2d 489, 507 (1st Dist. 2005) (under a plain-error analysis, defendant has burden of proving that error was 

prejudicial). 

 

Illinois Rule of Evidence 103. 
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(a) Effect of Erroneous Ruling. Error may not be predicated upon a ruling which admits or excludes evidence unless a substantial right of the party is affected, and 

(1) Objection. In case the ruling is one admitting evidence, a timely objection or motion to strike appears of record, stating the specific ground of objection, if the specific ground 

was not apparent from the context; or 

(2) Offer of Proof. In case the ruling is one excluding evidence, the substance of the evidence was made known to the court by offer or was apparent from the context within which 

questions were asked. 

(d) Plain Error. Nothing in this rule precludes taking notice of plain errors affecting substantial rights although they were not brought to the attention of the court. 

 

Supreme Court's reiteration of the plain-error doctrine: 

 

The Supreme Court of Illinois recently provided the following clarification the plain-error doctrine: "We now reiterate that the plain-error doctrine allows a reviewing court to consider unpreserved 

errors when (1) a clear or obvious error occurs and the evidence is so closely balanced that the error alone threatened to tip the scales of justice against the defendant, regardless of the 

seriousness of the error, or (2) a clear or obvious error occurs and that error is so serious that it affected the fairness of the defendant's trial and challenged the integrity of the judicial process, 

regardless of the closeness of the evidence." People v. Piatkowski, 225 Ill. 2d 551, 312 Ill. Dec. 338, 345, 870 N.E.2d 403, 410 (2007). See also People v. Sargent, 239 Ill. 2d 166, 346 Ill. Dec. 

441, 454, 940 N.E.2d 1045, 1058 (2010) (the supreme court reiterates its holding in Piatkowski). 

 

When the plain-error doctrine applies: 

 

The plain-error doctrine allows the reviewing court to consider a trial error that has been defaulted because it was not properly preserved under two limited circumstances: (1) where the 

evidence in a criminal case is closely balanced, or (2) where the error is so fundamental and of such magnitude that the accused was denied a right to a fair trial. People v. Pryor, 372 Ill. App. 

3d 422, 309 Ill. Dec. 916, 926, 865 N.E.2d 279, 289 (1st Dist. 2007), appeal denied (Ill. Sept. 26, 2007). See also People v. Martinez, 371 Ill. App. 3d 363, 375, 308 Ill. Dec. 819, 831, 862 

N.E.2d 1022, 1034 (1st Dist. 2007), appeal pending, (May 1, 2007) (same holding; plain error application rejected because evidence of the defendant's guilt in this reckless homicide case was 

overwhelming); People v. McCoy, 378 Ill. App. 3d 954, 317 Ill. Dec. 453, 465, 881 N.E.2d 621, 633 (3d Dist. 2008), appeal denied, 228 Ill. 2d 545, 321 Ill. Dec. 560, 889 N.E.2d 1120 (2008) (to 

satisfy defendant's burden, he must show both that there was plain error and that the evidence was so closely balanced that the error alone severely threatened to tip the scales of justice 

against him; the appellate court also pointed out that the first prong of the plain-error doctrine applies when the evidence is closely balanced, "so as to preclude argument that an innocent 

person was wrongfully convicted"). 

 

Invited errors are not subject to a plain-error review in criminal cases: 

 

The defendant was convicted of a felony and argued on appeal that he is entitled to a new trial because gang evidence and hearsay were improperly admitted. The appellate court rejected this 

argument, noting that the record is clear that defendant's own attorney used the gang evidence in order to bolster the defendant's theory of the case and counter identification testimony. Noting 

that any alleged error in admitting this testimony was invited by defense counsel, the appellate court concluded that invited errors are not subject to plain-error review. People v. Sanders, 2012 

IL App (1st) 102040, 358 Ill. Dec. 796, 805, 965 N.E.2d 1275, 1284 (1st Dist. 2012). See also People v. Harding, 2012 IL App (2d) 101011, 359 Ill. Dec. 116, 120, 966 N.E.2d 437, 441 (2d Dist. 

2012) (plain-error review is forfeited when the defendant invites the error; a defendant's invitation or agreement to the procedure later challenged on appeal goes beyond mere waiver); People 

v. Dunlap, 372 Ill. Dec. 645, 992 N.E.2d 184, ¶12 (4th Dist. 2013) (when, as here, defense counsel affirmatively acquiesces to actions taken by the trial court, a defendant's only challenge may 

be presented as a claim for ineffective assistance of counsel on collateral attack); People v. Johnson, 2013 IL App (2d) 110535, 372 Ill. Dec. 89, 991 N.E.2d 396, ¶77 (2d Dist. 2013) (plain-error 

review is forfeited when a defendant invites the error). 
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The plain-error doctrine does not operate as a general savings clause: 

 

Rather than operating as a general savings clause, the plain-error doctrine is construed as a narrow and limited exception to the typical forfeiture rule applicable to unpreserved claims. People 

v. Johnson, 238 Ill. 2d 478, 345 Ill. Dec. 632, 637, 939 N.E.2d 475, 480 (2010). See also People v. Brown, 2013 IL App (3d) 110669, 372 Ill. Dec. 231, 991 N.E.2d 538, ¶46 (3d Dist. 2013) 

(same holding). 

 

Before invoking the plain error exception, it is appropriate to consider whether error occurred at all: 

 

The defendant was convicted of murder and received a death sentence. On appeal, he attempted to raise several issues that the State correctly observed had been procedurally defaulted. The 

defendant then asserted that the plain error doctrine should apply. The supreme court observed that before invoking the plain error exception, it is appropriate to consider whether any error 

occurred at all. Under the circumstances of the particular case before it, the supreme court concluded that error did not occur. People v. Harris, 225 Ill. 2d 1, 310 Ill. Dec. 351, 364, 866 N.E.2d 

162, 175 (2007), cert. denied, 2007 WL 2176100 (U.S. 2007). See also People v. Lovejoy, 235 Ill. 2d 97, 335 Ill. Dec. 818, 847, 919 N.E.2d 843, 872 (2009) (before considering whether the 

plain-error exception applies, the supreme court will first determine whether any error occurred). 

 

The burden of persuasion remains with the defendant under both prongs of the plain-error doctrine: 

 

The plain-error doctrine involves a two-pronged test. The burden of persuasion remains with the defendant under both prongs of that test. People v. Lewis, 234 Ill. 2d 32, 332 Ill. Dec. 334, 912 

N.E.2d 1220 (2009). See also In re M.W., 232 Ill. 2d 408, 328 Ill. Dec. 868, 884, 905 N.E.2d 757, 773 (2009) (a defendant has the burden of persuasion on both the threshold question of plain 

error and the question whether she is entitled to relief as a result of the unpreserved error). See also People v. McLaurin, 235 Ill. 2d 478, 337 Ill. Dec. 221, 232, 922 N.E.2d 344, 355 (2009) (in a 

plain error review, the burden of persuasion is on the defendant); People v. Moore, 397 Ill. App. 3d 555, 337 Ill. Dec. 312, 322, 922 N.E.2d 435, 445 (1st Dist. 2009) (under plain error review, 

the defendant has the burden to persuade the court that the error was prejudicial—that is, the defendant must show that the evidence was so closely balanced that the error alone threatened to 

tip the scales of justice against him); People v. Thompson, 238 Ill. 2d 598, 345 Ill. Dec. 560, 570, 939 N.E.2d 403, 413 (2010) (in plain-error review, the burden of persuasion rests with the 

defendant); People v. Kitch, 239 Ill. 2d 452, 347 Ill. Dec. 655, 661, 942 N.E.2d 1235, 1241 (2011) (the defendant bears the burden of establishing plain error). 

 

The foundation of plain-error review is fundamental fairness: 

 

The foundation of plain-error review is fundamental fairness. Plain error marked by fundamental unfairness occurs only in situations revealing a breakdown in the adversary process, as 

distinguished from typical trial errors. Thus, plain error encompasses matters affecting the fairness of the proceeding and the integrity of the judicial process. People v. Lewis, 234 Ill. 2d 32, 332 

Ill. Dec. 334, 912 N.E.2d 1220 (2009). See also People v. Antonio, 404 Ill. App. 3d 391, 343 Ill. Dec. 532, 537, 935 N.E.2d 540, 545 (1st Dist. 2010) (essentially, the fairness of the trial must be 

undermined in order for the plain-error doctrine to apply). 

 

A de minimus exception does not apply to plain-error doctrine: 
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A de minimus exception cannot be placed on plain-error review. The exception would be difficult to implement because it would require declaring when the dispute becomes significant rather 

than de minimus. The question would necessarily arise as to where the line should be drawn. More importantly, a de minimus exception is inconsistent with the fundamental fairness concerns 

of the plain-error doctrine. People v. Lewis, 2009 WL 2060122 (Ill. 2009). 

 

When the second prong of the plain-error rule should be invoked: 

 

Under the second prong of the plain-error rule, a court may disregard forfeiture when a clear or obvious error occurs and that error is so serious that it affected the fairness of the defendant's 

trial and challenged the integrity of the judicial process. The second prong of the plain-error rule is invoked only in those exceptional circumstances where, despite the absence of objection, 

application of the rule is necessary to preserve the integrity and reputation of the judicial process. People v. Artis, 232 Ill. 2d 156, 327 Ill. Dec. 556, 562, 902 N.E.2d 677, 683 (2009). See also 

People v. McCarter, 385 Ill. App. 3d 919, 325 Ill. Dec. 17, 36, 897 N.E.2d 265, 284 (1st Dist. 2008), appeal denied, 231 Ill. 2d 645, 327 Ill. Dec. 702, 902 N.E.2d 1088 (2009) (defendant must 

show that the error was so severe that it went beyond “typical trial mistakes” to constitute a breakdown in the adversary system; in other words, it must be an error so fundamental that it 

challenges the very integrity of the judicial process). 

 

Error standing alone must severely threaten to tip the scales of justice against the defendant: 

 

Plain error is a limited and narrow exception to the general forfeiture rule. Regarding the first prong of the plain-error test, the defendant must prove both that the trial court committed an error 

and that the error was prejudicial. An error is prejudicial only if the evidence is so closely balanced that the error alone severely threatens to tip the scales of justice against the defendant. 

People v. Weathersby, 383 Ill. App. 3d 226, 321 Ill. Dec. 898, 904, 890 N.E.2d 620, 626 (2d Dist. 2008), appeal denied, 229 Ill. 2d 655, 325 Ill. Dec. 14, 897 N.E.2d 262 (2008). 

 

When a defendant is unable to establish plain error, the appellate court should honor the procedural default: 

 

The defendant, who was convicted of first degree murder, argued on appeal that he was denied a fair trial by virtue of the State's closing arguments and certain comments made by the trial 

court to the jury. He conceded that he had not objected to these matters at trial but asserted that they were subject to plain error review. The appellate court rejected defendant's arguments and 

noted that when, as here, a defendant is unable to establish plain error, it is incumbent upon the appellate court to honor the procedural default. People v. Ramos, 396 Ill. App. 3d 869, 336 Ill. 

Dec. 295, 300, 920 N.E.2d 504, 509 (1st Dist. 2009). See also People v. Ahlers, 402 Ill. App. 3d 726, 342 Ill. Dec. 66, 73, 931 N.E.2d 1249, 1256 (4th Dist. 2010) (when a defendant fails to 

establish plain error, the result is that the procedural default must be honored). 

 

Because the State presented overwhelming evidence of the defendant's guilt, improper testimony did not affect the fairness of his trial or challenge the integrity of the judicial process: 

 

The defendant, who was convicted of rape, argued that the trial court erred by allowing the State to present evidence in the form of a “human lie detector”—namely, the investigating officer. On 

appeal, the defendant conceded that he failed to object to this testimony at trial but asserted that his procedural default may be excused by the plain-error doctrine. In an opinion written by 

Justice Steigmann, the Fourth District Appellate Court rejected that argument, concluding that plain error did not apply in this case because the evidence was not closely balanced, nor was the 

admission of this improper evidence so serious that it affected the fairness of the defendant's trial or the integrity of the judicial process. People v. Henderson, 394 Ill. App. 3d 747, 333 Ill. Dec. 

667, 672, 915 N.E.2d 473, 478 (4th Dist. 2009). 

 

The State's improper use of the defendant's post-arrest silence constituted plain error: 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019401817&pubNum=0000999&originatingDoc=Ibcae6f01766e11dbb54e992e421cde31&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017938671&pubNum=0000578&originatingDoc=Ibcae6f01766e11dbb54e992e421cde31&refType=RP&fi=co_pp_sp_578_683&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_683
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016280342&pubNum=0000578&originatingDoc=Ibcae6f01766e11dbb54e992e421cde31&refType=RP&fi=co_pp_sp_578_284&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_284
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017995200&pubNum=0000578&originatingDoc=Ibcae6f01766e11dbb54e992e421cde31&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016290229&pubNum=0000578&originatingDoc=Ibcae6f01766e11dbb54e992e421cde31&refType=RP&fi=co_pp_sp_578_626&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_626
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017195504&pubNum=0000578&originatingDoc=Ibcae6f01766e11dbb54e992e421cde31&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020646318&pubNum=0000578&originatingDoc=Ibcae6f01766e11dbb54e992e421cde31&refType=RP&fi=co_pp_sp_578_509&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_509
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020646318&pubNum=0000578&originatingDoc=Ibcae6f01766e11dbb54e992e421cde31&refType=RP&fi=co_pp_sp_578_509&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_509
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022488155&pubNum=0000578&originatingDoc=Ibcae6f01766e11dbb54e992e421cde31&refType=RP&fi=co_pp_sp_578_1256&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_1256
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019887047&pubNum=0000578&originatingDoc=Ibcae6f01766e11dbb54e992e421cde31&refType=RP&fi=co_pp_sp_578_478&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_478
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019887047&pubNum=0000578&originatingDoc=Ibcae6f01766e11dbb54e992e421cde31&refType=RP&fi=co_pp_sp_578_478&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_478


 

The defendant, who was convicted of various felonies, argued on appeal that the State improperly used his post-arrest silence as incriminating evidence. He failed to preserve this issue for 

appeal because he did not object at trial or in a post-trial motion, but he argued that the appellate court should review the issue under the plain error doctrine. The court agreed and reversed the 

defendant's conviction, noting that the State repeated the improper evidence during rebuttal closing argument and that evidence of the defendant's guilt was closely balanced because it 

primarily depended on the reliability of the shooting victim's identification of the defendant. People v. Evangelista, 393 Ill. App. 3d 395, 332 Ill. Dec. 356, 912 N.E.2d 1242 (2d Dist. 2009). See 

also People v. Munoz, 398 Ill. App. 3d 455, 489, 338 Ill. Dec. 38, 66, 923 N.E.2d 898, 926 (1st Dist. 2010) (trial court committed plain error in admitting the testimony of a detective that he never 

believed that defendant had told him the truth when defendant claimed that the victim's death was a suicide; this testimony usurped the province of the jury on the ultimate issue of the 

defendant's credibility, and the evidence in the case was closely balanced). 

 

When an alleged error is “structural”: 

 

An error is structural when it renders a criminal trial fundamentally unfair or unreliable in determining guilt or innocence. Structural error rarely occurs and has been found where, among other 

very limited circumstances, a defendant is tried before a biased judge. People v. Bowens, 407 Ill. App. 3d 1094, 348 Ill. Dec. 339, 349, 943 N.E.2d 1249, 1259 (4th Dist. 2011). See also People 

v. Garcia, 407 Ill. App. 3d 195, 347 Ill. Dec. 497, 507, 942 N.E.2d 700, 710 (1st Dist. 2011) (an error is typically designated as “structural” and requiring automatic reversal only if it necessarily 

renders a criminal trial fundamentally unfair or unreliable in determining guilt or innocence; it occurs only in a very limited class of cases). 
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THE LIMITATION OF GROUNDS FOR REVERSAL FOR ERROR 
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A serious fault in the administration of American law is the frequency with which our appellate courts order new trials. To the literature on this topic 

Judge Charles F. Amidon has recently added an admirable essay. The Quest for Error and the Doing of Justice, 40 Am. L. Rev. 681 (September-

October, 1906). Judge Amidon points out that there has been no improvement since 1887, when new trials were granted in forty-six per cent of the 

cases appealed in the United States, while in England from 1890 to 1900 the percentage was under four. The defect in administration here, it is said, is 

that where error is found, prejudice is presumed and the judgment reversed, thus requiring of the trial court infallibility rather than justice. Nothing 

should be presumed, since the court can see the facts by examining the record; but the temporary greater ease and speed offered by this summary 

method procured its adoption. The effect on the trial judge has been to divert much of his attention from the question at issue to a multitude of small 

points, and on the lawyer to put him on a constant hunt for error, equally as important as securing the verdict. The remedy offered by the writer is that 

no new trial should be granted unless the court, after examining the whole record, finds there has been a miscarriage of justice. This plan has been 

adopted in England. The verdict, which we have made an end, would be restored to its proper function of being a means of doing justice, without 

infringing the right of having controverted questions of fact passed upon by a jury. And finally, the writer declares, because of our failure to adopt some 

such remedy, the machinery of our criminal law is breaking down. 

But it is not an accurate statement that on appeal infallibility is required on the part of the trial courts. To be sure, when error exists in the record, one 

line of cases declares that prejudice is to be presumed unless the contrary is proved, but another maintains that it is not to be presumed unless proved. 

It would be useless as well as impractical to decide which has the greater support in view of the multitude of cases in point.
4
 The doctrine is also well 

established here that there can be no reversal in favor of a party against whom the court would be justified in directing a verdict.
5
 In several states 

statutes forbid reversal for error not affecting the merits of the action.
6
 But Judge Amidon goes further in urging reversal only for prejudice amounting to 

injustice, and in a few cases our courts have gone thus far. 

The old common law principle was not to reverse unless the real truths of the case had not been disclosed.
7
 The spirit of the present practice is 

contentious, offering to the litigants a fair fight with the judge as umpire. But this is really discrimination in favor of the richer litigant. Its result has been 

to increase our courts' burdens. The common law principle was a trial by the court assisted by the jury, while we have now evolved a trial by the jury 

with the aid of the *248 court.
1
 Our courts are constantly ordering and setting aside verdicts, thus weighing all the evidence and deciding what its effect 

should be. The principles which permit such procedure would justify the courts in weighing a piece of excluded evidence and determining its effect on 

reasonable men. In a late series of articles by prominent lawyers in one of the magazines,
2
 Judge Amidon's statistics have been discussed, and his 

statement of the inefficiency of our criminal law machinery has in general been approved. On the whole there can be little doubt of the expediency of a 

change along the line he suggests, so far as our constitutions permit. 

Footnotes 
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See, e. g., 2 Encyc. of Plead. and Prac. 532; 3 Cyc. 386. 

5 

See 3 Cyc. 385. 

6 

See Mo. Rev. Stat. 1899, § 865. 

7 

See New Trials for Erroneous Rulings, by Professor J. H. Wigmore, 3 Colum. L. Rev. 433. 

1 

See The Administration of the Jury System, by Judge H. B. Brown, 17 Green Bag 623, 624. 

2 

See The Outlook for Sept. 8, 1906, et seq. 
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“STOP ME BEFORE I GET REVERSED AGAIN”: THE FAILURE OF ILLINOIS 

APPELLATE COURTS TO PROTECT THEIR CRIMINAL DECISIONS FROM UNITED 

STATES SUPREME COURT REVIEW 

Timothy P. O'Neilla1 

Copyright (c) 2005 Loyola University Chicago School of Law; Timothy P. O'Neill 

The United States Supreme Court issued only eighty opinions during its 2003 Term. Yet two of 

those decisions, Illinois v. Lidster1 and Illinois v. Fisher,2 involved the same basic procedural 

scenario. In each case, the Court granted a petition for a writ of certiorari filed by the Attorney 

General of Illinois that challenged a pro-defense criminal law decision of an Illinois appellate 

court.3 And in each case, the Attorney General succeeded in convincing the Supreme Court to 

reverse the state decision.4 Lidster and Fisher were the twelfth and thirteenth pro-defense Illinois 

criminal decisions reviewed by the United States Supreme Court on direct appeal in the last 

twenty-five years.5 They are also the eleventh and twelfth of these cases in which the Supreme 

Court reversed and held for the prosecution.6 The refusal of Illinois appellate *894 courts to 

protect their pro-defense criminal decisions from United States Supreme Court review raises 

issues grounded in the very roots of our federal system. They are issues that Illinois courts can no 

longer ignore. 

It is easy to forget how extraordinary the Court's action actually is. The first United States 

Supreme Court direct appeal reversal of a pro-defense Illinois criminal judgment did not occur 

until 1980--only twenty-five years ago.7 Thus, almost two centuries passed before the United 

States Supreme Court first interfered with a pro-defense Illinois state court criminal judgment. 

The reason for this long history without Supreme Court interference lies in deeply-embedded 

concepts of federalism.8 

Traditionally, enforcement of criminal law has been largely a state concern. The criminal 

procedure guarantees found in the Federal Bill of Rights originally had no application to the 

states.9 The first federal constitutional provision with significant relevance to state criminal 

prosecutions was the Due Process Clause of the Fourteenth Amendment.10 Although the Clause 

became effective against state action in 1868, the Supreme Court applied it only sparingly 

against state court criminal decisions for the next ninety years.11 It was not until the Warren 

Court revolution of the 1960's that the United States Supreme Court became actively engaged in 
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influencing state criminal law systems.12 The Court did this by selectively incorporating most,13 

if not *895 all,14 of the guarantees of the federal Bill of Rights.15 

Some contemporary commentators feared that the Warren Court was forcing a single standard of 

constitutional protection for criminal justice upon all states.16 Yet this is inaccurate. The 

Supreme Court instead established, in the words of Professor James A. Gardner, a constitutional 

“floor,” a minimum level of protection for all criminal defendants below which neither state nor 

federal courts may venture.17 Individual states, however, may always freely exceed this 

minimum “floor” by offering greater protection to their defendants than the United States 

Constitution, as interpreted by the Supreme Court. Thus, states “may accord as much or more 

protection to individual rights as does the United States Constitution, but they may not accord 

less.”18 Although the United States Supreme Court provides the floor, state courts may freely 

dictate the height of the ceiling. 

In other words, our federal system authorizes the United States *896 Supreme Court to interfere 

with a state criminal conviction only when that state has violated the federal constitutional rights 

of a defendant by offering less than the constitutionally-mandated minimum protections. That is, 

a criminal defendant who has lost in state court may always ask the United States Supreme Court 

to review any adverse state court decision predicated on any provision of the Federal Bill of 

Rights that has been selectively incorporated through the Due Process Clause of the Fourteenth 

Amendment. 

However--and this is crucial--it is legally impermissible for the United States Supreme Court to 

interfere with a pro-defense decision of a state court if that state court bases its pro-defense 

decision on its own state law.19 This is because if the defense has been granted relief under 

adequate and independent state law, there is simply no federal interest that the United States 

Supreme Court can vindicate.20 

*897 But if this is true, how did the United States Supreme Court have the power to reverse the 

pro-defense state court decisions in Lidster and Fisher? The United States Supreme Court could 

review these cases only because in both cases the Illinois appellate courts literally gave the high 

Court the power to review and reverse their decisions. The Illinois courts accomplished this by 

predicating their decisions--completely unnecessarily and with no discussion-- on provisions of 

the Federal Constitution.21 Whenever a state court relies on the Federal Constitution, it 

implicitly invites the United States Supreme Court to determine the proper interpretation of 

federal law.22 

Admittedly, there may be occasions when a state court believes that operation of the United 

States Constitution, as applied to the states through selective incorporation, forces it to render a 

pro-defense decision that it would not otherwise make. In those situations, a state court would 

welcome the United States Supreme Court's review and subsequent reversal of the decision.23 

But, as we shall see, both the *898 Supreme Court of Illinois in Lidster and the Illinois Appellate 
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Court in Fisher appeared satisfied with their pro-defense decisions.24 The simple addition of one 

line at the end of each opinion--clearly indicating that the decision was predicated on Illinois 

law--would have immunized each decision from United States Supreme Court review.25 But the 

Illinois court in each case refused to do this. 

This situation leads us to the question: Why? Illinois judges are elected by Illinois voters to 

provide justice to Illinois citizens. Why would these Illinois judges unnecessarily invite the 

United States Supreme Court to reverse decisions in favor of the rights of Illinois citizens that 

they appeared to support? 

This Article contends that Illinois courts too often abdicate their authority to provide Illinois 

defendants final relief under Illinois law. Part I will look at the decisions rendered by both the 

state courts and the United States Supreme Court in Lidster and Fisher.26 Part II will review the 

constitutional history that has resulted in a federal system that allows states great leeway in 

regulating their criminal justice systems, while at the same time guaranteeing a minimum 

baseline of rights to criminal defendants.27 Part III will argue that, as a general rule, state courts 

should insulate their pro-defense decisions from federal review and reversal.28 However, Illinois 

courts may have fatally compromised their power to assert adequate and independent state 

grounds through the state supreme court's decisions announcing that Illinois will follow the 

United States Supreme Court in lockstep both in the areas of search and seizure and double 

jeopardy. Finally, Part IV will contend that there should be consequences to a state court's 

repeated decisions to allow their pro-defense judgments to be reviewed by the United States 

Supreme Court.29 If Illinois courts have no interest in insulating their *899 pro-defense 

decisions from federal review, then why should federal courts provide greater deference to their 

pro-prosecution decisions? If Illinois courts eagerly offer up their pro-defense decisions for 

federal review and reversal, why should federal courts on habeas review refrain from performing 

the same searching review that Illinois courts implicitly invited in Lidster and Fisher? It is time 

that Illinois courts confronted these issues. 

I. Illinois v. Lidster and Illinois v. Fisher: Two State Court Victories for Illinois Criminal 

Defendants Prove Short-Lived 

It is important to first look at the procedural history of Illinois v. Lidster and Illinois v. Fisher to 

understand precisely how these cases proceeded through the Illinois court system and then into 

the United States Supreme Court.30 Only then can we ask why the state courts would decide 

these cases in such a way as to permit United States Supreme Court review.31 

A. Illinois v. Lidster and the Constitutionality of Information-Seeking Roadblocks 

On August 30, 1997, a hit-and-run motorist struck and killed a bicyclist in Lombard, a suburb 

west of Chicago. About a week later, the police set up a highway checkpoint at that location, 

stopped each vehicle traveling eastbound for ten to fifteen seconds, and asked the occupants 

whether they had seen anything at this location around the time of the fatal accident.32 The 
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police then handed each driver a flyer describing the accident and asking the public for 

assistance.33 

Robert Lidster, one of the drivers stopped at the checkpoint, attracted police attention when his 

van swerved and almost hit an officer.34 The police smelled alcohol on his breath. After 

flunking a sobriety test, Lidster was arrested and later charged with driving under the influence 

of alcohol. Before trial, Lidster filed a motion to quash his arrest and suppress the test results. He 

argued that the roadblock violated the constitution because the public interest in conducting the 

roadblock did *900 not outweigh the intrusion on his rights.35 The trial judge denied his motion 

and a jury subsequently found him guilty.36 

While Lidster awaited appeal in the Illinois Appellate Court, the United States Supreme Court 

decided City of Indianapolis v. Edmond.37 The Court in Edmond held that a roadblock designed 

to search for evidence of drug trafficking violated the Fourth Amendment. The Court recognized 

that it had previously approved of roadblocks designed to target drunk drivers38 and to stop 

illegal aliens at the national border.39 In those cases, the Court found that the overriding special 

governmental interests in highway safety and the security of the national borders sufficiently 

merited an exception to the individualized suspicion usually required for a reasonable seizure. 

But the Court found that the Indianapolis roadblock was intended merely to uncover evidence of 

“ordinary criminal wrongdoing,” a goal that did not compel the suspension of the usual rule 

requiring individualized suspicion.40 

The Illinois Appellate Court for the Second District found the new Edmond case controlling and 

reversed Lidster's conviction because it believed the roadblock in Lombard merely sought 

general information about a crime.41 The Illinois court noted that this roadblock was not 

designed with an overriding governmental interest in line with promoting highway safety or 

securing national borders. The court therefore found it “impossible to escape the conclusion” that 

this roadblock, like the roadblock in Edmond, simply sought evidence of “ordinary criminal 

wrongdoing.”42 

The Supreme Court of Illinois affirmed in a 4-3 decision.43 The majority agreed that the purpose 

of the Lombard roadblock, like the roadblock condemned by the Court in Edmond, was a general 

interest in crime control.44 The majority ended with this eloquent defense of its *901 ruling: 

The right of an individual to be free from unreasonable searches and seizures is an indispensable 

freedom, not a mere luxury. It cannot give way in the face of a temporary need for the police to 

obtain information regarding the identity of the motorist at issue. As the protector of the 

constitutional rights of all citizens of this state, this court is commanded to draw [a line]. . . . 

Without such a line the fourth amendment will do little to prevent intrusive searches and seizures 

from becoming a routine part of American life.45 

The United States Supreme Court reversed in a 6-3 decision.46 The Court disagreed with the 

Supreme Court of Illinois' holding that Edmond controlled the Lidster case.47 The Court noted 
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that while the roadblock in Edmond dealt with an attempt to allow the police to detect a crime in 

progress, namely drug trafficking, the Lidster roadblock was designed merely to ask vehicle 

occupants for assistance in solving a crime probably committed by others.48 Unlike the 

roadblock in Edmond, this merely constituted an “information-seeking” kind of stop.49 Since the 

Court found that “an Edmond-type rule of automatic unconstitutionality”50 was inapplicable, it 

thus applied the traditional Fourth Amendment balancing test and concluded that the minimal 

intrusion on drivers coupled with the grave public concern over the traffic fatality justified the 

police roadblock.51 

B. Illinois v. Fisher and the Destruction of Evidence 

During a traffic stop of Gregory Fisher in 1988, Chicago police observed him attempting to 

conceal a bag containing a white powdery substance.52 Tests confirmed that the bag contained 

cocaine.53 After Fisher was charged with possession, he filed a discovery motion that requested 

all physical evidence that the State intended to use at trial.54 The State agreed to provide this 

evidence at a future time.55 

Fisher missed a court date in 1989 and remained a fugitive for the *902 next ten years.56 In 

November 1999, the police finally located Fisher and the 1988 cocaine charge was reinstated.57 

The prosecution informed Fisher that, pursuant to established police procedures, the cocaine had 

been destroyed two months earlier.58 The court denied Fisher's motion to dismiss based on the 

evidence destruction.59 Despite his contention that he had been “framed,” a jury found Fisher 

guilty of possession.60 

The Illinois Appellate Court for the First District reversed in an unpublished written order.61 

The court acknowledged that the United States Supreme Court in Arizona v. Youngblood had 

held that without a showing of bad faith the police's failure to preserve potentially useful 

evidence does not violate the Due Process Clause of the Fourteenth Amendment.62 The 

Appellate Court noted, however, that the Supreme Court of Illinois had distinguished 

Youngblood in People v. Newberry.63 The Court in Newberry held that a properly filed 

discovery motion obviated the need for the defense to establish bad faith on the part of the 

police.64 Because Fisher had properly requested the destroyed evidence in his 1988 discovery 

motion, and because that evidence represented his “only hope for exoneration,” the First District 

concluded that Fisher had been “denied due process” and thus reversed his conviction.65 The 

Supreme Court of Illinois subsequently denied leave to appeal.66 

However, the United States Supreme Court granted the Illinois *903 Attorney General's petition 

for a writ of certiorari and, without further briefing or oral argument, reversed the decision of the 

Illinois Appellate Court in a per curiam opinion.67 First, the Court noted that although Newberry 

was based on both the Due Process Clause and an Supreme Court of Illinois Rule regulating 

discovery,68 the Court nevertheless had jurisdiction.69 This is because the Illinois Appellate 

Court predicated its decision in Fisher solely on the Fourteenth Amendment Due Process 
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Clause.70 The United States Supreme Court held that it was not deprived of jurisdiction merely 

because there was a possible adequate and independent state ground; rather, a state court must 

clearly and expressly rely on the state ground to deprive the Court of jurisdiction.71 

Next, turning to the merits, the Supreme Court disagreed that the existence of a pending 

discovery request should eliminate the Youngblood requirement of police bad faith.72 Further, 

the Supreme Court held that the outcome should not change because the evidence provided 

Fisher's “only hope for exoneration.”73 Rather, Youngblood applies even if the evidence was 

only “potentially useful.”74 In these circumstances, Youngblood holds that a Due Process Clause 

violation only exists if the defense can establish bad faith on the part of the police.75 The Court 

thus reversed the appellate court and remanded the case for further proceedings.76 

Concurring in the judgment, Justice Stevens expressed his continued disagreement with that part 

of Youngblood that categorically insisted on a showing of police bad faith regardless of the 

nature of the lost evidence.77 However, he agreed that the evidence in Fisher was not of such 

quality to warrant a different conclusion.78 Stevens also argued *904 that this case did not merit 

a grant of certiorari because, on remand, the Illinois courts may simply reinstate their judgment 

by relying on the adequate and independent state law ground of the Newberry decision.79 

II. The Use of Federal Constitutional Law in State Court Criminal Decisions: A Continuing 

Source of Confusion 

As we have seen, the United States Supreme Court had jurisdiction to review Lidster only 

because the Supreme Court of Illinois predicated its decision solely on the Fourth 

Amendment.80 Likewise, jurisdiction in Fisher existed because the appellate court decided to 

base its holding solely on the Fourteenth Amendment Due Process Clause.81 

The use of federal constitutional provisions in state criminal cases represents a relatively recent 

development in American legal history.82 This makes it even more interesting to note that the 

appellate court decision in Lidster referred to a “Fourth Amendment seizure.”83 In Illinois, the 

federal constitutional provision has become synonymous with the issue itself. Consider this fact: 

a LEXIS search shows that during the first six months of 2004 the term “Fourth Amendment” 

was cited in thirty-three Illinois cases.84 That is exactly the number of Illinois cases that cited 

the term “Fourth Amendment” during a forty-year period from 1920 to 1960.85 What took four 

decades now only takes six months. 

This trend highlights how completely irrelevant the Federal Constitution was in the area of state 

criminal law for most of our nation's history.86 As noted above, the Federal Bill of Rights, 

adopted in 1791, had absolutely no relevance to the states.87 The first federal *905 inroads did 

not occur until the adoption of the Fourteenth Amendment in 1868.88 During the latter part of 

the nineteenth and the first half of the twentieth century, the Supreme Court only rarely found 

certain state criminal decisions were in violation of the Due Process Clause,89 and these findings 

were usually in the area of confessions.90 
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Everything changed, of course, with the Warren Court revolution that selectively incorporated 

most of the provisions of the Bill of Rights and made them applicable in state criminal 

proceedings through the Fourteenth Amendment Due Process Clause.91 The wrenching changes 

in areas such as search and seizure and confession law perhaps project the illusion that the 

Federal Bill of Rights and the United States Supreme Court now control every aspect of state 

criminal law. 

One way to understand the effect of selective incorporation is to imagine a set of rules for state 

appellate judges created in response to the newly applicable federal provisions. The following 

rules became applicable in the late 1960's and remain in effect today. They apply whenever a 

state appellate panel considers a criminal appeal. As earlier stated, a “pro-defense” decision is 

one that either reverses a criminal *906 conviction or affirms a pre-trial suppression of evidence, 

while a “pro-prosecution” decision is one that either affirms a conviction or reverses a trial 

judge's decision to grant a suppression motion.92 

A. Rule One: Before A State Appellate Court May Issue A Pro-Prosecution Decision, It Must 

First Clear It with the United States Supreme Court. 

There is no question that the Warren Court caused a major change in the way that state appellate 

courts decided criminal appeals. Before the 1960's, about the only restraint on a state appellate 

court came from that state's law. The sole federal limit was the relatively light touch of the 

Fourteenth Amendment's Due Process Clause.93 But since the Warren Court revolution, a state 

appellate court may not render a pro-prosecution decision until it has reviewed an exhaustive 

checklist94 to make sure that the decision does not run afoul of United States Supreme Court 

precedent in the areas of the Fourth, Fifth, Sixth, Eighth, and Fourteenth Amendments. We speak 

of the first ten amendments to the United States Constitution as the “Bill of Rights.” Yet from the 

government's viewpoint, it is more like a “Bill of Restrictions.” Judge Richard Posner has written 

that “[t]he Constitution is a charter of negative liberties; it tells the state to let people alone. . . 

.”95 Depending on the issues raised, a state appellate court must consult the United States 

Supreme Court's interpretations of the Federal Bill of Rights to determine, inter alia, if the state 

has refrained from illegal searches and seizures, tactics that produce unlawful confessions, and 

imposing cruel and unusual punishment.96 

*907 The Illinois state Constitution along with the constitutions of most other states, contain 

parallel provision concerning issues such as search and seizure,97 the right against self-

incrimination,98 and cruel and unusual punishment.99 Before selective incorporation, the only 

issue facing a state appellate court in a criminal appeal was whether the prosecution had run 

afoul of any of these state laws; the Federal Bill of Rights was irrelevant.100 

But selective incorporation made most of the criminal guarantees of the Bill of Rights101 

applicable against the states through the Fourteenth *908 Amendment's Due Process Clause. 

Moreover, a state court in our federal system has the duty to follow all federal guarantees 
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binding on the state, the Supremacy Clause of the United States Constitution severely limits the 

state courts' interpretive power over these provisions.102 The Supreme Court always has final 

authority on the meaning of the federal constitution.103 Thus, selective incorporation 

unquestionably added another layer of work to any state appellate court inclined to issue a pro-

prosecution decision. 

B. Rule Two: Before A State Appellate Court May Issue a Pro-Defense Decision, However, It 

Has No Need to Ever Consider Any Decision From the United States Supreme Court. 

Assume a state appellate court is inclined to issue a pro-defense decision. In this situation, a state 

appellate court need not ever consult any United States Supreme Court opinion. While no pro-

prosecution decision in a criminal case can ever issue without first reconciling it with United 

States Supreme Court authority, a state appellate court may freely ignore the federal constitution 

if it chooses to issue a pro-defense decision. Quite simply, no federal interest is implicated if a 

state government has chosen not to restrict the liberty of one of its citizens. This asymmetry, 

caused by selective incorporation, still seems to elude many state courts. Justice Stevens 

succinctly expressed this idea in his dissent in Long: 

In this case the State of Michigan has arrested one of its citizens and *909 the Michigan Supreme 

Court has decided to turn him loose. The respondent is a United States citizen as well as a 

Michigan citizen, but since there is no claim that he has been mistreated by the State of 

Michigan, the final outcome of the state processes offended no federal interest whatever. 

Michigan simply provided greater protection to one of its citizens than some other State might 

provide or, indeed, than this Court might require throughout the country.104 

This asymmetry is also found in the adequate and independent state grounds doctrine.105 This 

doctrine holds that the Supreme Court “will not review a question of federal law decided by a 

state court if the decision of that court rests on a state law ground that is independent of the 

federal question and adequate to support the judgment.”106 Thus a state is always free to provide 

more protection for its citizens than is mandated by the United States Constitution.107 Of course, 

the adequate and independent state grounds doctrine does not work in reverse; if the state law 

provided less protection, then there would be a Supremacy Clause problem.108 

To summarize, a state court inclined to issue a pro-defense decision in a criminal case stands in a 

very different relationship to the United States Supreme Court than does a state court inclined to 

issue a pro-prosecution decision. A pro-prosecution decision must always be checked against the 

applicable binding provisions of the federal Bill of *910 Rights to make sure that the decision 

does not go below the floor established by the United States Supreme Court's interpretations of 

these rights. On the other hand, a state court inclined to issue a pro-defense decision based on its 

own state law need never look at any federal law. A state's decision to place more restrictions on 

its own government implicates no federal interest whatsoever. 
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C. Rule Three: Although the Federal Bill of Rights May Compel a State Appellate Court to Issue 

a Pro-Defense Decision, It Can Never Compel a State Court to Issue a Pro-Prosecution Decision. 

Once again there is an asymmetry. A violation of the federal Bill of Rights-- an unreasonable 

search and seizure, an involuntary confession, a finding of double jeopardy--can force a state 

appellate court to issue a pro-defense decision in situations where it prefers not to. The 

Supremacy Clause forces the state court to bow to the restrictions imposed by the federal Bill of 

Rights.109 On the other hand, nothing in the federal Bill of Rights ever forces a state court to 

issue a pro-prosecution decision. Even in those situations where the United States Supreme Court 

finds that the Bill of Rights does not prevent the state government from taking some action to 

facilitate law enforcement, a state court is always free to find that its own state law provides 

more rights to its citizens and thus forbids the state from so acting.110 

These first three rules also have a significant effect on the advocates involved in state criminal 

cases. The defense will necessarily spend a considerable amount of time emphasizing those 

federal cases that show that the federal Bill of Rights restricts the prosecution in various ways. 

The prosecution, obviously, will attempt to distinguish the federal authority. Nevertheless, even 

when state law offers a stronger route for relief, the defense is compelled to federalize as many 

issues as possible because the defense must exhaust any federal issues in state court before it 

may raise them on federal habeas corpus review.111 This adds a burden requiring the defense to 

fairly present each federal claim or risk losing the chance to obtain federal habeas review.112 

*911 D. Rule Four: If a State Appellate Court Decides to Rule In Favor of the Defense, It Is 

Always Permitted to Rely Solely on State Law In Its Decision. 

Consider an issue in which an appellate court decides that the defendant deserves relief under 

either state or federal law. The court has the choice of relying on state law, federal law, or both. 

This choice will determine just how final the decision is. 

If the court wishes to completely insulate its decision from federal review, it should rely solely 

on the state law ground because use of an adequate and independent state ground will deprive the 

United States Supreme Court of jurisdiction to hear the case.113 On the other hand, relying 

solely on federal law or a mix of federal and state law will provide the United States Supreme 

Court with the power to reverse the state court's decision.114 

A state court may consciously choose to “federalize” its decision in some circumstances. Assume 

a situation under Rule Three115 in which United States Supreme Court authority forces a state 

court to reach a pro-defense decision it would not reach on its own; the state court, however, is 

bound by the Supremacy Clause to hold for the defense. In that situation, a state court could 

candidly explain why it was compelled to reach a result with which it disagreed. It could then 

rely on the federal constitutional provision, rather than the state counterpart,116 in order to 

provide jurisdiction for the United States Supreme Court possibly to take the case, reconsider its 

position, and hold for the prosecution. 
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To synthesize the rules, the selective incorporation revolution has set a floor of federal rights for 

state criminal defendants--and concomitant restrictions on state governments--that did not exist 

prior to the 1960s. *912 Selective incorporation has had no effect, however, on state courts 

already pre-disposed to rule for the defense.117 The doctrine only mandates that a state court can 

render no pro-prosecution decision without first considering the United States Supreme Court's 

interpretations of those rights in the Fourth, Fifth, Sixth, and Eighth Amendments that are 

applicable against the states through the Due Process Clause.118 A state court may freely grant 

more rights to state defendants, but it can never grant fewer.119 A state appellate court may 

always render a pro-defense decision without citing federal law because finding for the 

citizen/defendant implicates no federal interest that the federal courts can vindicate.120 The only 

way the United States Supreme Court has jurisdiction to review a state court's pro-defense 

decision is if the state court relies in some way on an interpretation of federal law; only this 

provides the jurisdictional hook to allow federal review. A state court may choose this strategy if 

it believes that it is compelled by the United States Supreme Court to render a pro-defense 

decision that it would not otherwise make. Otherwise, reliance on federal law in a pro-defense 

decision is entirely superfluous and unnecessarily invites review. 

III. The Illinois Record: An Abdication of the State Court's Duty to Administer Its Justice 

System 

Over the last quarter-century, the United States Supreme Court has reviewed fourteen Illinois 

pro-defense decisions, all in the areas of the Fourth Amendment,121 Fifth Amendment,122 and 

the Due Process Clause *913 of the Fourteenth Amendment.123 In each one of these pro-defense 

decisions, the United States Supreme Court had jurisdiction only because the Illinois appellate 

courts chose not to predicate the decisions on adequate and independent state grounds.124 

Significantly, the United States Supreme Court reversed and found for the government in thirteen 

of the fourteen cases.125 In the ten cases involving search and seizure issues, the United States 

Supreme Court held for the government in every single case. 

Concededly, Illinois has the power to yield its state sovereignty and simply function as a cog in 

the federal system; it can choose to allow review of its judicial work as if it were merely the 

United States Court of Appeals for the Illinois Circuit. Yet, by deliberately writing opinions that 

gratuitously allow the United States Supreme Court to have final review of the matter, Illinois 

courts have turned federalism on its ear. And at the very least, the Illinois courts owe Illinois 

citizens an explanation for its decision. 

This decision by Illinois appellate courts to relegate themselves to providing “rough drafts” for 

the United States Supreme Court, rather than final decisions for Illinois citizens, can no longer be 

ignored. 

A. The Lockstep Doctrine: The Relationship Between The Fourth *914 Amendment and Article 

I, Section 6 of the Illinois Constitution126 
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Twenty-one years ago in People v. Tisler,127 the Supreme Court of Illinois confronted an 

argument that the state guarantee for reasonable searches and seizures128 should provide more 

protection than the Fourth Amendment.129 The Court held: 

After having accepted the pronouncements of the [United States] Supreme Court in deciding 

fourth amendment cases as the appropriate construction of the search and seizure provisions of 

the Illinois Constitution for so many years, we should not suddenly change course and go our 

separate way simply to accommodate the desire of the defendant to circumvent what he 

perceives as a narrowing of his fourth amendment rights under the Supreme Court's decision. . . . 

Any variance between the Supreme Court's construction of the provisions of the fourth 

amendment in the Federal Constitution and similar provisions in the Illinois Constitution must be 

based on more substantial grounds. We must find in the language of our constitution, or in the 

debates and the committee reports of the constitutional convention, something which will 

indicate that the provisions of our constitution are intended to be construed differently than are 

similar provisions in the Federal Constitution, after which they are patterned.130 

And two years ago the Supreme Court of Illinois reiterated its support for this position: 

[T]he fourth amendment provides the same level of protection as the search and seizure 

provision in article I, section 6 of our Illinois Constitution. The narrow exception we have carved 

to the lockstep *915 doctrine in the fourth amendment context is not relevant to this case. 

Defendant provides no specific argument that the Illinois Constitution should provide broader 

protection than that of the fourth amendment in this situation. Thus, we follow the United States 

Supreme Court decisions on fourth amendment issues in this case.131 

This approach is known as “lockstep.”132 Lockstep refers to a state supreme court's 

determination that, when its own state constitution contains a provision similar to one found in 

the federal constitution, it will interpret its state provision in the exact same manner as the United 

States Supreme Court interprets the federal provision.133 In other words, the state court 

announces that it will follow all United States Supreme Court decisions in a particular area of the 

law in lockstep. Or, to paraphrase Tisler, when deciding the run-of-the-mill Illinois search and 

seizure case, there is no need to even look at Article I, Section 6 of the Illinois Constitution, 

since it is nothing more than the Fourth Amendment. The lockstep approach substitutes a 

nuanced view of federalism with a “cut-and-paste” procedure: Tisler merely “cuts out” the 

Fourth Amendment of the federal Bill of Rights and “pastes” that text right over Article I, 

Section 6. 

Not all Supreme Court of Illinois justices have agreed with this approach. Justice William Clark 

stated in his separate opinion in Tisler that “I believe the majority's [position] is dangerous 

because it limits our power to interpret our own State Constitution in the future.”134 And in a 

later case, Justice James Heiple similarly disagreed with the idea that the United States Supreme 
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Court's holdings in Fourth Amendment cases should necessarily provide the definitive 

interpretation of Article I, Section 6: 

There is no reason for deference in this area of constitutional interpretation. . . . Regardless of the 

language employed in the two documents, they are separate and distinct. The United States 

Supreme Court has the responsibility to interpret the Federal Constitution; the Supreme Court of 

Illinois has the responsibility to interpret its State constitution. These are nondelegable duties.135 

*916 Justices Clark and Heiple have proved prescient. Indeed, during the last fifteen years the 

United States Supreme Court has held that a state supreme court's adoption of lockstep seriously 

curtails its ability to rely on adequate and independent state grounds to immunize its decisions 

from United States Supreme Court review. 

Two years ago, the United States Supreme Court reviewed a decision of the Iowa Supreme Court 

in Fitzgerald v. Racing Association of Central Iowa.136 Owners of racing dogs argued that an 

Iowa statute that taxed them nearly twice as much as owners of dog racetracks was 

unconstitutional. The Iowa Supreme Court relied on both the Federal Equal Protection 

Clause137 and Iowa's own equal protection clause138 and agreed that the statute must be 

invalidated.139 

Before the United States Supreme Court, the respondent contended that review was precluded 

because the Iowa Supreme Court's opinion relied on both the State and the Federal Equal 

Protection Clause, and therefore the decision was based on an adequate and independent state 

ground.140 The United States Supreme Court disagreed. It held that the Iowa Supreme Court had 

forfeited its right to invoke its State Equal Protection Clause as an adequate and independent 

state ground because the opinion stated that “Iowa courts are to apply the same analysis in 

considering the state equal protection claims as. . . . [They use] in considering the federal equal 

protection claim.”141 

The United States Supreme Court then noted that “[w]e have previously held that, in such 

circumstances, we shall consider a state-court decision as resting upon federal grounds sufficient 

to support this Court's jurisdiction.”142 The Court went on to note that the underlying policy 

behind this result was expressed in 1983 in Michigan v. Long,143 in which the Court held that 

federal review is allowed when a state court does not merely use federal cases for guidance, but 

rather concedes that *917 those cases compel a certain result.144 

B. The Impact of the Lockstep Doctrine on Illinois Independence 

Lockstep seriously affects the ability of Illinois courts to protect its decisions from United States 

Supreme Court review. If Illinois simply recognized Article I, Section 6 as an independent 

guarantee of reasonable searches and seizures for Illinois citizens, it could immunize any pro-

defense search and seizure from federal review by simply adding one sentence to the end of the 

opinion: “We find that this result is compelled by Article I, Section 6 of the Illinois 

Constitution.” 
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Yet Illinois' adoption of lockstep makes matters much more difficult. Since the Supreme Court of 

Illinois has already announced that normally Article I, Section 6 is exactly the same as the Fourth 

Amendment, an opinion that simply concludes with a citation to Article I, Section 6 will not 

prevent the United States Supreme Court from asserting jurisdiction under Fitzgerald, Muniz, 

and Long.145 When Tisler announced that lockstep applied to Illinois search and seizure issues, 

it essentially abolished Article I, Section 6 and replaced it with the Fourth Amendment.146 In 

order for Illinois to rule independently on the state constitutional provision, the Supreme Court 

of Illinois has the self-imposed burden of establishing from either the language of the state 

constitution, or from the debates and the committee reports of the constitutional convention, that 

there are specific historical reasons for concluding that the state and federal provisions should be 

interpreted *918 differently in a particular context.147 

Lockstep reduces the Supreme Court of Illinois' role from “top state court” to “junior federal 

court.” It is tempting to call the Supreme Court of Illinois' adoption of lockstep the worst deal 

since the one Esau made with Jacob. But at least Esau got some lentil stew;148 the Supreme 

Court of Illinois traded away its sovereignty for nothing.149 

So in the area of search and seizure, Illinois' refusal to invoke the adequate and independent state 

grounds doctrine may be less a refusal than a self-imposed disability. In the era since the Fourth 

Amendment exclusionary rule was made applicable against the states,150 on ten different 

occasions Illinois appellate courts have issued opinions holding for the defense on a search and 

seizure issue that have later been reversed by the United States Supreme Court.151 And none of 

these state court decisions attempted to invoke adequate and independent state grounds. None of 

the ten decisions indicated that the Illinois appellate courts believed that they were going beyond 

what they thought the United States Supreme Court would have done under the Fourth 

Amendment.152 Rather, in each of the ten cases, the Illinois court *919 applied what it 

considered existing search and seizure law and found for the defense. 

The pernicious effect of lockstep may even be seen empirically. Consider this fact: the first 

Illinois case ever to cite Article I, Section 6 of the 1970 Illinois Constitution was decided on 

March 14, 1973.153 Since then, Article I, section 6 has been cited in 114 cases.154 During this 

same period, Illinois appellate courts have cited the Fourth Amendment in 1,494 cases.155 That 

is, for every case that has cited the Illinois Constitution's search and seizure provision, over 13 

cases can be found that cite the Fourth Amendment. Lockstep has led Illinois courts to believe 

there is no Article I, Section 6; this, in turn, has led to these courts to leaving pro-defense 

decisions vulnerable to federal review. 

C. Distinguishing Truth from Interpretation 

No one can offer a definitive account of why Illinois courts are so unwilling to protect their pro-

defense criminal law decisions from federal interference, but it is hard to resist concluding that 

Illinois courts somehow believe that United States Supreme Court opinions actually provide “the 
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truth” or “the right answer” to constitutional issues. If so, this is very distorted view of our 

constitutional system. 

Professor Paul Kahn has argued that state courts should understand that “constitutionalism is not 

a single set of truths, but an ongoing debate about the meaning of the rule of law in a democratic 

political *920 order.”156 American constitutionalism should be a “ceaseless discourse,”157 a 

process by which we discover our constitutional values. All jurisdictions should see themselves 

as engaged in a common interpretive project. The United States Supreme Court may ultimately 

exercise its authority to decide an issue. But, somewhat echoing Justice Jackson's famous 

aphorism on the role of the Supreme Court,158 Kahn asserts that, “[a]uthority terminates, but 

does not resolve, interpretive conflict.”159 

When Illinois courts refused to protect their fourteen pro-defense decisions from immediate 

United States Supreme Court reversal, they impoverished American constitutional dialogue. As 

Kahn expressed it, “Each state court has the authority to put into place, within its community, its 

unique interpretation of [American constitutionalism].”160 The actions of the Illinois courts thus 

deprived the state of Illinois of its opportunity to be, in Justice Brandeis's conception, a 

“laboratory” for social experiment.161 

It would be possible to end our story here, ruefully noting that Illinois courts do a poor job of 

protecting the finality of their pro-defense constitutional decisions. However, there should be 

consequences for this behavior. If Illinois has such little interest in protecting its pro-defense 

final judgments, why should federal courts extend deference to Illinois' pro-prosecution final 

judgments? 

IV. A Postscript: Finality, Comity, and AEDPA 

One final asymmetry exists in the area of appellate review of state criminal decisions. If a state 

conviction is reversed by the last court of review on direct appeal--whether that is a state 

appellate court or the United States Supreme Court--that absolutely ends the ability of the 

prosecution to further question that pro-defense decision. But the same is not always true for a 

criminal defendant. Under certain circumstances, the criminal defendant may pursue a collateral 

remedy; in Illinois, he can do this through the filing of a Post-Conviction Petition.162 And, in 

some circumstances, he may even ask a federal *921 court for a writ of habeas corpus.163 

How much deference should a federal court on habeas review extend to a final judgment from a 

state criminal trial? Nine years ago, Congress provided a new answer to this question. The 

Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”) curtailed the ability of 

federal courts to grant habeas corpus petitions to state prisoners.164 It accomplished this by, 

inter alia, instituting a much narrower standard of review.165 

The enormous deference given to state court criminal judgments by the AEDPA is largely 

predicated on the concepts of comity and finality--the idea that federalism demands that federal 
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courts must extend proper respect to the criminal judgments of state courts because those courts 

are equal partners in the American justice system.166 Thus, a very deferential standard of review 

has resulted and makes habeas relief enormously difficult to obtain.167 

*922 Indeed, finality has often been invoked as a reason for courts to carefully limit the use of 

habeas corpus relief.168 The United States Supreme Court has even contended that “[f]inality 

also enhances the quality of judging.”169 Quoting Paul Bator, the Court has noted that there is 

perhaps “nothing more subversive of a judge's sense of responsibility, of the inner subjective 

conscientiousness which is so essential a part of the difficult and subtle art of judging well, than 

an indiscriminate acceptance of the notion that all the shots will always be called by someone 

else.”170 

But what of a state such as Illinois that exhibits no interest in the finality of its pro-defense 

decisions, and even appears to welcome federal review and possible reversal? A state's interest in 

finality should be treated the same way the United States Supreme Court treats the state's 

invocation of a procedural bar to contend that a defendant's forfeiture of a claim in state court 

should also result in forfeiture of the claim for federal habeas review. The Supreme Court has 

held that it will not allow a state to invoke such a procedural bar unless it can establish that the 

rule is “consistently or regularly applied.”171 

If it can be shown that Illinois courts regularly fail to protect their pro-defense judgments from 

federal review, Illinois should not be allowed to rely on Congress's assumption in AEDPA that 

states are interested in the finality of their pro-prosecution decisions. Illinois certainly shows no 

interest in finality when it allows its pro-defense decisions to be so regularly reviewed and 

reversed by the United States Supreme Court on direct appeal. Thus, AEDPA should be amended 

to *923 allow for a less deferential standard of review when a state persists in failing to protect 

its pro-defense criminal decisions from federal review. A state court system should have to earn 

deference by showing that it desires finality in all its decisions--not just the pro-prosecution ones. 

A state's continual refusal to invoke adequate and independent state grounds provides a reason 

for assuming that these courts wish to have their work “checked” by federal courts. A federal 

habeas court should not have to be as deferential to courts such as Illinois' that regularly leave 

their pro-defense decisions open to federal review and reversal. 

V. Conclusion 

Illinois courts need to re-examine their reluctance to invoke state constitutional provisions in 

criminal cases. As Justice Clark presciently noted in his concurrence in Tisler, it was foolish for 

Illinois courts to announce in advance that they were willing to follow anything the United States 

Supreme Court would do in areas such as search and seizure.172 Even worse, the lockstep 

doctrine has actually restricted Illinois' ability to even attempt to invoke the adequate and 

independent state grounds rule to preclude review of its pro-defense decisions.173 
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But regardless of the wisdom of lockstep, it is just as foolish for Illinois courts to issue pro-

defense decisions on behalf of Illinois citizens and then to allow the United States Supreme 

Court to immediately reverse them. Illinois appellate courts should not be in the business of 

writing advisory opinions. These courts should stand by their pro-defense opinions to the extent 

of supporting them with adequate and independent state grounds. The United States Supreme 

Court should treat Illinois criminal convictions deferentially on federal habeas review only to the 

extent that Illinois courts protect their pro-defense decisions from direct review. 

The Supreme Court of Illinois needs to seriously rethink its use of the lockstep doctrine in the 

areas of search and seizure and double jeopardy. The Illinois courts should no longer settle for 

issuing rough drafts for United States Supreme Court review. If Illinois courts lack the 

confidence to definitely decide constitutional issues in their criminal cases, then all of their 

decisions--not just their pro-defense ones--should be open to vigorous federal review. 
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assistance of Belinda Belk and Erin Graham. 
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Illinois v. Lidster, 124 S. Ct. 885 (2004). 
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Illinois v. Fisher, 124 S. Ct. 1200 (2004) (per curiam). 
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A “pro-defense” decision is one that either reverses a criminal conviction or affirms a pre-trial 

suppression of evidence. This includes both outright reversals based on insufficiency of the 

evidence and reversals for trial error that result in remands for new trials. It would also include 

reversals based on erroneous denials of suppression motions, because those issues are decided 

only if and when the defendant is convicted. See generally Ill. S. Ct. R. 604 (a)(1) (allowing for 

interlocutory appeal by the prosecution only under certain circumstances, including where a 

suppression motion was decided against the prosecution). A “pro-prosecution” decision is one 

that either affirms a conviction or reverses a trial judge's decision to grant a suppression motion. 
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See Lidster, 124 S. Ct. at 885 (reversing the Supreme Court of Illinois decision and ruling that 

brief stops of motorists at police checkpoints are not presumptively invalid under the Fourteenth 

Amendment), rev'g 779 N.E.2d 855 (Ill. 2002); Fisher, 124 S. Ct. at 1200 (reversing the Illinois 

appellate court decision and holding that the Due Process Clause does not mandate dismissal of 

charges when police, without evidence of bad faith, destroy potentially useful evidence), rev'g 

792 N.E.2d 310 (Ill. 2003). 

5 

See infra notes 121-23 and accompanying text (recounting the Illinois record of pro-defense 

cases reviewed by the United States Supreme Court). 

6 

Since these two cases, the U.S. Supreme Court has also decided Illinois v. Caballes, 125 S. Ct. 

834 (2005), making it the thirteenth reversal out of fourteen cases. The Court in Caballes 

reversed the Supreme Court of Illinois' decision that the use of a drug-sniffing dog at a routine 

traffic stop violated the Fourth Amendment. Id. 

7 

See Illinois v. Vitale, 447 U.S. 410 (1980) (vacating a state court judgment that the defendant's 

manslaughter prosecution was barred by the Double Jeopardy Clause of the Fifth Amendment). 

8 

Federalism is the system of government established by our constitution that divides power into a 

national and local (or state) level. Erwin Chemerinsky, Constitutional Law: Principle and 

Policies 3-4 (2d ed. 2002). An inherent tension exists between the two levels of government and 

their concerns for asserting and maintaining power within their respective realms. Id. at 4. 

9 

See Barron v. Mayor and City Council of Baltimore, 32 U.S. 243 (1833) (holding that the 

Federal Bill of Rights only applies against the federal government). 

10 

U.S. Const. amend. XIV § 1. 

No State shall make or enforce any law which shall abridge the privileges or immunities of 

citizens of the United States; nor shall any State deprive any person of life, liberty, or property, 

without due process of law; nor deny to any person within its jurisdiction the equal protection of 

the laws. 

Id. 
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11 

See infra notes 89-90 and accompanying text (surveying the history of the application of the 

Fourteenth Amendment to the states). 

12 

Kathleen M. Sullivan & Gerald Gunther, Constitutional Law 440-41 (14th ed. 2001) (describing 

the Warren Court's role in incorporating the guarantees of the Bill of Rights). 

13 

See, e.g., Benton v. Maryland, 395 U.S. 784 (1969) (holding the protection against double 

jeopardy, guaranteed by the Fifth Amendment, is applicable to the states through the Due 

Process Clause of the Fourteenth Amendment); Duncan v. Louisiana, 391 U.S. 145 (1968) 

(holding the right to a jury trial, guaranteed by the Sixth Amendment, is applicable to the states); 

Washington v. Texas, 388 U.S. 14 (1967) (holding the right to compulsory process, guaranteed 

by the Sixth Amendment, is similarly applicable to the states); Klopfer v. North Carolina, 386 

U.S. 213, 223 (1967) (holding the right to a speedy trial, guaranteed by the Sixth Amendment, is 

“as fundamental as any of the rights secured by the Sixth Amendment” and therefore is 

applicable to the states through the Fourteenth Amendment); Pointer v. Texas, 380 U.S. 400, 403 

(1965) (holding the right to confront adverse witnesses, guaranteed by the Sixth Amendment, is a 

“fundamental right and is made obligatory on the States by the Fourteenth Amendment”); 

Malloy v. Hogan, 378 U.S. 1 (1964) (holding the privilege against self-incrimination, guaranteed 

by the Fifth Amendment, applies to the states); Gideon v. Wainwright, 372 U.S. 335 (1963) 

(holding the right to counsel, guaranteed by the Sixth Amendment, similarly applicable to 

provide appointed counsel for all indigent state defendants in felony cases); Robinson v. 

California, 370 U.S. 660 (1962) (holding the right against cruel and unusual punishments, 

guaranteed by the Eighth Amendment, similarly applicable against the states); Mapp v. Ohio, 

367 U.S. 643 (1961) (holding the “exclusionary rule,” found in the Fourth Amendment, is 

applicable against the states). 

14 

See, e.g., Hurtado v. California, 110 U.S. 516 (1884) (holding that the Due Process Clause of the 

Fourteenth Amendment did not make the Indictment Clause of the Fifth Amendment applicable 

against the states). 

15 

Selective incorporation is the process by which a particular guarantee listed in the Bill of Rights 

is made applicable to the states through the Fourteenth Amendment. Black's Law Dictionary 770 

(7th ed. 1999). The Court's decision to selectively incorporate a provision turned on “whether the 

particular Bill of Rights guarantee [was] itself essential to ‘fundamental fairness.”’ Sullivan & 
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Gunther, supra note 12, at 441. See supra note 13 (providing examples of cases in which such 

rights were selectively incorporated and made applicable to the states). 

16 

See, e.g., Henry J. Friendly, The Bill of Rights As a Code of Criminal Procedure, 53 Cal. L. Rev. 

929, 931-56 (1965) (discussing the manner in which the Warren Court encouraged the scholarly 

efforts of the 1960s to create a universal penal code as a means of incorporating the Bill of 

Rights to the states and warning that “there is danger in moving too far too fast”). 

17 

James A. Gardner, State Constitutional Rights As Resistance to National Power: Toward a 

Functional Theory of State Constitutions, 91 Geo. L.J. 1003, 1030 (2003). 

18 

Id. at 1031 (citations omitted). 

19 

See, e.g., 4 Am. Jur. 2d Appellate Review § 42 (2004). According to that source: 

The United States Supreme Court has long held that it will not consider an issue of federal law 

on direct review from a judgment of a state court if the state court's judgment rests on a state-law 

ground that is both independent of the merits of the federal claim and an adequate basis for the 

court's decision. 

The principle that the Supreme Court will not review judgments of state courts that are supported 

by adequate and independent state grounds is based, in part, on the limitations of the Supreme 

Court's jurisdiction. The Supreme Court's only power over state judgments is to correct them to 

the extent that they incorrectly adjudge federal rights; the power is to correct wrong judgments, 

not to revise opinions taking erroneous views of federal law. Where a state court decision rests 

upon an adequate and independent state ground, the state ground controls the result in the case, 

no matter what the Supreme Court may say about the merits of the federal issue. In such a case, 

anything which the Supreme Court could say on the federal issue would merely be an advisory 

opinion, and the Supreme Court has stated that it does not have jurisdiction to render an advisory 

opinion under such circumstances, or to correct statements in state court opinions which do not 

affect the final outcome of a case, even though a state court's opinion may reflect an erroneous 

view of federal law. Accordingly, a writ of certiorari to review a state court decision will 

generally be dismissed as improvidently granted where the state court judgment rests on an 

adequate and independent state ground. 

Id. See generally Donald L. Bell, The Adequate and Independent State Grounds Doctrine: 

Federalism, Uniformity, Equality, and Individual Liberty, 16 Fla. St. U. L. Rev. 365 (1988) 
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(explaining the adequate and independent state ground doctrine in the context of the federal 

system); Richard A. Matasar & Gregory S. Bruch, Procedural Common Law, Federal 

Jurisdictional Policy, and Abandonment of the Adequate and Independent State Grounds 

Doctrine, 86 Colum. L. Rev. 1291 (1986) (arguing that, regardless of the presence of adequate 

and independent state grounds, the Supreme Court should always reach federal issues decided in 

state cases); Richard W. Westling, Advisory Opinions and the “Constitutionally Required” 

Adequate and Independent State Grounds Doctrine, 63 Tul. L. Rev. 379, 383-87 (1988) 

(outlining the rationale of the adequate and independent state grounds doctrine). 

20 

See Michigan v. Long, 463 U.S. 1032, 1041 (1983) (holding that the United States Supreme 

Court will not review a state court decision that “clearly and expressly” indicates “that it is ... 

based on bona fide separate, adequate, and independent grounds”); see also Florida v. Meyers, 

466 U.S. 380, 381 n.1 (1984) (noting that the “adequate and independent state grounds” doctrine 

is predicated on the fact that the Supreme Court refuses to render “advisory” opinions); infra 

notes 102-05, 107 and accompanying text (noting that states may not use a federal constitutional 

provision to justify a restriction when the United States Supreme Court has determined the 

restriction does not fall within the ambit of the Federal Constitution). 

21 

See People v. Fisher, No.1-00-1997, at 15-17 (Ill. App. Ct. 2003) (unpublished written order) 

(relying only on the Fourteenth Amendment Due Process Clause analysis used in People v. 

Newberry, even though the Newberry decision also offered adequate independent state grounds 

for the decision); People v. Lidster, 747 N.E.2d 419 (Ill. App. 2d Dist. 2001) (predicating the 

decision on Fourth Amendment search and seizure analysis rather than state law), aff'd, 779 

N.E.2d 855 (Ill. 2002), rev'd sub nom Illinois v. Lidster, 124 S. Ct. 885 (2004); see also Illinois 

v. Fisher, 124 S. Ct. 1200, 1201 n.1 (2004) (acknowledging that the Illinois appellate court could 

have relied solely on adequate and independent state grounds, but instead based the decision 

solely on the Fourteenth Amendment Due Process Clause); People v. Newberry, 652 N.E.2d 288 

(Ill. 1995) (offering an adequate and independent state ground for its decision in addition to 

relying on the Fourteenth Amendment Due Process Clause). 

22 

See Pennsylvania v. Labron, 518 U.S. 938, 941 (1996) (per curiam) (noting that without a “plain 

statement” that the decision was predicated on adequate and independent state grounds, the 

Supreme Court will assume that federal law is “interwoven” with state constitutional law in the 

judgment and, consequently, that the Court has jurisdiction to decide the case); New York v. 

Class, 475 U.S. 106, 109 (1986) (holding that the mention of the state constitutional provision 

only occurred “in direct conjunction with the United States Constitution” and that use of both 

state and federal cases for the same proposition did not equate to a “plain statement” resting on 
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independent grounds). See generally, Eric B. Schnurer, The Inadequate and Dependent 

“Adequate and Independent State Grounds” Doctrine, 18 Hastings Const. L.Q. 371 (1991) 

(describing the effect of the state court's language on the adequate and independent state grounds 

doctrine). 

23 

For an analogous situation in which the Fourth District Illinois Appellate Court felt constrained 

by binding decisions of the Supreme Court of Illinois with which it disagreed, see People v. 

Heather, 815 N.E.2d 1, 7 (Ill. App. Ct. 4th Dist. 2004). The court in Heather recognized that 

despite the court's feelings that the police recognition both of a passenger as someone “involved 

in illegal drug activity” and of a strong, unidentifiable odor were enough to support “reasonable 

articulable suspicion of criminal activity to support a warrant check[,]” the court was 

“constrained” to follow Supreme Court of Illinois precedent and rule both that the facts did not 

support reasonable articulable suspicion and that the warrant check “chang[ed] the fundamental 

nature of the stop.” Id. 

24 

See infra notes 41-45, 61-66 and accompanying text (outlining the pro-defense rationales of 

Lidster and Fisher). 

25 

But see Fitzgerald v. Racing Ass'n of Cent. Iowa, 539 U.S. 103, 106 (2003) (noting that the 

adequate and independent state ground concept is inapplicable to situations where a state has 

held that the federal and state constitutional provisions are identical). 

26 

See infra Part I.A-B (examining the various rationales applied in Lidster and Fisher). 

27 

See infra Part II (providing framework of federal system and explaining rules that restrict 

appellate court review). 

28 

See infra Part III (arguing that Illinois should respect its role as final arbiter of state law). 

29 

See infra Part IV (suggesting that considerations of finality compel the Supreme Court of Illinois 

to insulate its pro-defense decisions from United States Supreme Court review, or risk 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101351370&pubNum=1157&originatingDoc=Ic13437815aca11dbbe1cf2d29fe2afe6&refType=LR&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101351370&pubNum=1157&originatingDoc=Ic13437815aca11dbbe1cf2d29fe2afe6&refType=LR&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Document/Ic13437815aca11dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c000001504d516c293f26ec7a%3FNav%3DANALYTICAL%26fragmentIdentifier%3DIc13437815aca11dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=973b57efef9753ebefe54356c8d0f58d&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=ac8e7b9d0e886c678100ba3d433fdf85&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F23304610501_ID0E3MAE
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004816834&pubNum=578&originatingDoc=Ic13437815aca11dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_578_7&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_7
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004816834&pubNum=578&originatingDoc=Ic13437815aca11dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_578_7&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_7
https://a.next.westlaw.com/Document/Ic13437815aca11dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c000001504d516c293f26ec7a%3FNav%3DANALYTICAL%26fragmentIdentifier%3DIc13437815aca11dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=973b57efef9753ebefe54356c8d0f58d&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=ac8e7b9d0e886c678100ba3d433fdf85&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F24304610501_ID0EGNAE
https://a.next.westlaw.com/Document/Ic13437815aca11dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c000001504d516c293f26ec7a%3FNav%3DANALYTICAL%26fragmentIdentifier%3DIc13437815aca11dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=973b57efef9753ebefe54356c8d0f58d&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=ac8e7b9d0e886c678100ba3d433fdf85&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F25304610501_ID0ELNAE
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003403183&pubNum=780&originatingDoc=Ic13437815aca11dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_780_106&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_106
https://a.next.westlaw.com/Document/Ic13437815aca11dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c000001504d516c293f26ec7a%3FNav%3DANALYTICAL%26fragmentIdentifier%3DIc13437815aca11dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=973b57efef9753ebefe54356c8d0f58d&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=ac8e7b9d0e886c678100ba3d433fdf85&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F26304610501_ID0EUOAE
https://a.next.westlaw.com/Document/Ic13437815aca11dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c000001504d516c293f26ec7a%3FNav%3DANALYTICAL%26fragmentIdentifier%3DIc13437815aca11dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=973b57efef9753ebefe54356c8d0f58d&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=ac8e7b9d0e886c678100ba3d433fdf85&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F27304610501_ID0EZOAE
https://a.next.westlaw.com/Document/Ic13437815aca11dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c000001504d516c293f26ec7a%3FNav%3DANALYTICAL%26fragmentIdentifier%3DIc13437815aca11dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=973b57efef9753ebefe54356c8d0f58d&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=ac8e7b9d0e886c678100ba3d433fdf85&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F28304610501_ID0EBPAE
https://a.next.westlaw.com/Document/Ic13437815aca11dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c000001504d516c293f26ec7a%3FNav%3DANALYTICAL%26fragmentIdentifier%3DIc13437815aca11dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=973b57efef9753ebefe54356c8d0f58d&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=ac8e7b9d0e886c678100ba3d433fdf85&originationContext=Smart%20Answer&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F29304610501_ID0EJPAE


undermining the deference and respect afforded its pro-prosecution decisions in the context of 

habeas review). 

30 

See infra Parts I.A-B (discussing the history of the Lidster and Fisher cases). 

31 

See infra Part III.A (considering the motivations behind the Illinois court's actions in Lidster and 

Fisher). 

32 

People v. Lidster, 747 N.E.2d 419, 421 (Ill. App. Ct. 2d Dist. 2001), rev'd sub nom Illinois v. 

Lidster, 124 S. Ct. 885 (2004). 

33 

Id. 

34 

Id. 

35 

Id. 

36 

Id. 

37 

City of Indianapolis v. Edmond, 531 U.S. 32 (2000) (affirming the constitutionality of police 

roadblocks but only if the goal is beyond simply detecting “ordinary criminal wrongdoing”). 

38 

Mich. Dep't of State Police v. Sitz, 496 U.S. 444, 449 (1990). 

39 

United States v. Martinez-Fuerte, 428 U.S. 543, 567 (1976). 

40 
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Edmond, 531 U.S. at 41 (stating that “[w]e have never approved a checkpoint program whose 

primary purpose was to detect ordinary criminal wrongdoing. Rather, our checkpoint cases have 

recognized only limited exceptions”). 

41 

Lidster, 747 N.E.2d at 422-23. 

42 

Id. at 422. 

43 

People v. Lidster, 779 N.E.2d 855 (Ill. 2002), aff'g 747 N.E.2d 419 (Ill. App. Ct. 2d Dist. 2001). 

44 

Id. at 859. 

45 

Id. at 861(emphasis added). 

46 

Illinois v. Lidster, 124 S. Ct. 885 (2004). 

47 

Id. at 886-87 (stating that “the importance of soliciting the public's assistance ... is not important 

enough to justify an Edmond-type rule here”). 

48 

Id. at 886. 

49 

Id. 

50 

Id. 

51 

Id. at 887. 
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Illinois v. Fisher, 124 S. Ct. 1200 (2004) (per curiam). 

53 

Id. at 1200. 

54 

Id. at 1201. 

55 

Id. 

56 

Id. 

57 

Id. 

58 

Id. 

59 

Id. 

60 

Id. 

61 

Fisher, No.1-00-1997 (Ill. App. Ct. 1st Dist. 2003) (unpublished written order). See Ill. S. Ct. R. 

23 (stating that only opinions of the court may be published). The court may only use an opinion 

if a majority of the court either (1) “establishes a new rule of law or modifies, explains or 

criticizes an existing rule of law”; or (2) “resolves, creates, or avoids an apparent conflict of 

authority within the Appellate Court.” Ill. S. Ct. R. 23(a). An unpublished written order contains 

the facts, issues, reasons for decision, and judgment of the court. Ill. S. Ct. R. 23(b). If the case 

does not satisfy the requirements for a written order, the court may dispose of the matter in a 

summary order, providing the court is unanimous, and when one or more of the following 

criteria is applicable: (1) lack of appellate jurisdiction; (2) clear control of the disposition of the 
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case by precedent, statute or court rules; (3) appeal is moot; (4) case involves application of 

“well-settled rules to recurring fact situations”; (5) adequate explanation of decision by trial 

court or agency; (6) “no error of law appears on the record”; (7) no abuse of discretion; or (8) 

decision is not against the manifest weight of the evidence, according to the trial record. Ill. S. 

Ct. R. 23(c). A summary order contains a discussion of the facts and issues, precedent, and a 

citation to the provision under Rule 23 applicable to the order in question. Ill. S. Ct. R. 23(c). 
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Arizona v. Youngblood, 488 U.S. 51, 59 (1988). 

63 

People v. Newberry, 652 N.E.2d 288, 291 (Ill. 1995). 

64 

Id. at 292. 

65 

Id. 

66 

People v. Fisher, 792 N.E.2d 310 (Ill. 2003) (denying leave to appeal). 

67 

Illinois v. Fisher, 124 S. Ct. 1200 (2004) (per curiam). 

68 

Ill. S. Ct. R. 415(g)(i) (outlining sanctions for failure to comply with applicable discovery rule(s) 

or court order(s), including allowing the court to order a “party to permit the discovery of 

material and information not previously disclosed, grant a continuance, exclude such evidence, 

or enter such other order as it deems just under the circumstances”). 

69 

Fisher, 124 S. Ct. at 1201 n.1. 
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Id. (citing Michigan v. Long, 463 U.S. 1032 (1983) and Beecher v. Alabama, 389 U.S. 35, 37 n.3 

(1967) (per curiam)). 

72 

Id. at 1202. 
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Id. 

74 

Id. at 1203. 

75 

Arizona v. Youngblood, 488 U.S. 51, 58 (1988). 

76 

Fisher, 124 S. Ct. at 1203. 

77 

Id. (Stevens, J., concurring) (stating that “there may be cases in which the defendant is unable to 

prove that the state acted in bad faith but in which the loss or destruction of evidence is 

nonetheless so critical to the defense as to make the criminal trial fundamentally unfair”). 

78 

Id. (Stevens, J., concurring). 

79 

Id. (Stevens, J., concurring). 

80 

See supra notes 41-42 and accompanying text (discussing the Illinois Appellate Court's holding 

that Edmund applied to information-seeking roadblocks). 

81 

See supra notes 67-71 and accompanying text (discussing the Court's finding of jurisdiction in 

Fisher because the state court had relied in part on the Federal Constitution's Due Process 

Clause). 
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82 

See supra notes 5-7 and accompanying text (discussing the recent trend of Supreme Court 

reversals of Illinois state court decisions). 

83 

People v. Lidster, 747 N.E.2d 419, 421 (Ill. App. Ct. 2d Dist. 2001). 

84 

Search in “IL State Cases, Combined database” on LEXIS, from January 1, 2004 through June 

30, 2004, listed thirty-three cases citing the “Fourth Amendment” in their decisions. 

85 

A search in “IL State Cases Combined database” on LEXIS, from January 1, 1920 through 

December 31, 1959, also listed thirty-three cases citing the “Fourth Amendment” in their 

decisions. 

86 

See supra notes 8-9 and accompanying text (discussing the concept and historical underpinnings 

of federalism). 

87 

See supra note 9 and accompanying text (explaining that the Federal Bill of Rights originally did 

not apply to the states). 

88 

See supra notes 10-15 and accompanying text (describing the effects of the Fourteenth 

Amendment). 

89 

See Rochin v. California, 342 U.S. 165 (1952) (determining that warrantless use of stomach 

pump on arrestee merely to recover two morphine capsules resulted in violation of Fourteenth 

Amendment Due Process); Powell v. Alabama, 287 U.S. 45 (1932) (noting that the state's failure 

to allow “adequate time” for African-American defendants in a capital case to secure counsel 

resulted in a violation of Fourteenth Amendment Due Process); Moore v. Dempsey, 261 U.S. 86 

(1923) (holding that a trial held in a lynch-mob atmosphere violated Fourteenth Amendment Due 

Process). 
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See Spano v. New York, 360 U.S. 315 (1959) (excluding confession under Fourteenth 

Amendment Due Process where the police used the accused's “childhood friend,” who was now 

a police officer, to obtain confession); Payne v. Arkansas, 356 U.S. 560 (1958) (excluding 

confession under Fourteenth Amendment Due Process where accused was held incommunicado 

and threatened with mob violence); Fikes v. Alabama, 352 U.S. 191 (1957) (holding that 

confession violated Due Process where officials moved mentally handicapped accused to a 

prison far from home, kept him in isolation except for questioning, and denied access to friends 

and family); Leyra v. Denno, 347 U.S. 556 (1954) (finding improper interrogation tactics 

violated Fourteenth Amendment Due Process); Haley v. Ohio, 332 U.S. 596 (1948) (excluding 

confession from juvenile under the Due Process Clause because of coercive interrogation 

techniques); Ashcraft v. Tennessee, 322 U.S. 143 (1944) (excluding confession because of 

Fourteenth Amendment Due Process violation where accused was deprived of sleep and 

continuously questioned for over thirty-six hours by a succession of experienced police officers); 

Ward v. Texas, 316 U.S. 547 (1942) (excluding confession under Due Process Clause where it 

was obtained through a threat of mob violence); Chambers v. Florida, 309 U.S. 227 (1940) 

(excluding confession under Due Process Clause due to five days of physical threats and 

mistreatment); Brown v. Mississippi, 297 U.S. 278 (1932) (excluding confession under Due 

Process Clause because it was obtained through use of police violence against the accused). 

91 

See supra notes 12-15 and accompanying text (discussing selective incorporation and the Warren 

Court). 

92 

See supra note 3 and accompanying text (reviewing the definitions of both of these terms). 

93 

See supra notes 10-12 and accompanying text (discussing the passage, impact, and applicability 

of Fourteenth Amendment principles). See alsoWolf v. Colorado, 338 U.S. 25 (1949) (dealing 

with a state court case where defendant was convicted on the basis of evidence that would not 

have been admissible in a federal court proceeding because of the exclusionary rule, the Court 

stated that while the general principles of the Fourth Amendment may be applied to the states via 

the Fourteenth Amendment Due Process Clause, there is no constitutional basis for the 

exclusionary rule to be passed along to the states). 

94 

This review is limited, of course, by the issues raised by the appellant. See Ill. S. Ct. R. 341(e)(7) 

(stating that points not argued in the brief are deemed waived); Ill.S.Ct. R. 615(a) (stating that 
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points not raised in brief may be considered by appellate court only if they are “plain errors or 

defects affecting substantial rights”). 

95 

Bowers v. DeVito, 686 F.2d 616, 618 (7th Cir. 1982). 

96 

However, the duty to provide counsel to indigent defendants facing criminal prosecutions is an 

example of a positive duty the Bill of Rights imposes on state criminal systems. See Gideon v. 

Wainwright, 372 U.S. 335, 340 (1963) (holding that the Sixth Amendment provides that in all 

criminal prosecutions the accused shall enjoy the right to assistance of counsel for his defense, 

made applicable to the states through the Fourteenth Amendment, commanding that an indigent 

defendant in a criminal prosecution in a state court has the right to have counsel appointed for 

him); Scott v. Illinois, 440 U.S. 367, 374 (1979) (holding that the Sixth and Fourteenth 

Amendments require only that no indigent criminal defendant be sentenced to a term of 

imprisonment unless the State has afforded him the right to assistance of appointed counsel in his 

defense). 

97 

See, e.g., Ill. Const. art. I, § 6 (1970) (tracking the language of the Fourth Amendment). That 

provision of the Illinois Constitution of 1970 reads: 

The people shall have the right to be secure in their persons, houses, papers and other 

possessions against unreasonable searches, seizures, invasions of privacy or interceptions of 

communications by eavesdropping devices or other means. No warrant shall issue without 

probable cause, supported by affidavit particularly describing the place to be searched and the 

persons or things to be seized. 

Id. Prior to 1970, a similar guarantee was embodied in article II, § 6 of the 1870 Constitution, 

article 13, § 7 of the 1848 Constitution, and article 8, § 7 of the 1818 Constitution. The 

corresponding federal provision of the Fourth Amendment provides: 

The right of the people to be secure in their persons, homes, papers, and effects, against 

unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon 

probable cause, supported by Oath or affirmation, and particularly describing the place to be 

searched, and the persons or things to be seized. 

U.S. Const. amend. IV. 
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For example, compare Ill. Const. art. I, § 10 (“No person shall ... be twice put in jeopardy for the 

same offense”) with U.S. Const. amend. V (“No person shall ... be subject for the same offence 

to be twice put in jeopardy of life or limb”). 

99 

See, e.g., Ill. Const. art. I, § 11. 

All penalties shall be determined both according to the seriousness of the offense and with the 

objective of restoring the offender to useful citizenship. No conviction shall work corruption of 

blood or forfeiture of estate. No person shall be transported out of the State for an offense 

committed within the State. 

Id. The corresponding United States Constitutional guarantee can be found in the Eighth 

Amendment. U.S. Const. amend. VIII (“Excessive bail shall not be required, nor excessive fines 

imposed, nor cruel and unusual punishments inflicted.”). 

100 

The only federal limit was the relatively light touch provided by the Fourteenth Amendment Due 

Process Clause. See supra notes 12-15 and accompanying text (discussing selective 

incorporation). 

101 

There appears to be only one criminal guarantee of the Bill of Rights that the Supreme Court has 

explicitly refused to apply to the states through selective incorporation. See Hurtado v. 

California, 110 U.S. 516, 538 (1884) (holding that the Due Process Clause of the Fourteenth 

Amendment did not make the Indictment Clause of the Fifth Amendment applicable against the 

states). There are three other rights that the Supreme Court has not explicitly addressed: the 

Eighth Amendment prohibition against excessive bail, the Eighth Amendment prohibition 

against excessive fines, and the vicinage requirement of the Sixth Amendment. However, it has 

been suggested that “the reasoning of the Court's major selective incorporation opinions ... 

provides a strong indication that at least the two Eighth Amendment guarantees will be 

selectively incorporated when the issue is appropriately presented.” Wayne R. LaFave et al., 

Criminal Procedure, § 2.6(b), 64-65 (4th ed. 2004). 

102 

U.S. Const., art. VI, § 4, cl. 2. The Supremacy Clause provides: 

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; 

and all Treaties made, or which shall be made, under the Authority of the United States, shall be 

the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in 

the Constitution or Laws of any State to the Contrary notwithstanding. 
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Id.; see also Arkansas v. Sullivan, 532 U.S. 769, 772 (2001) (stating that a state court has no 

right to interpret governmental restrictions established by the Fourth Amendment more strictly 

than does the United States Supreme Court; if the state court wishes to add more restrictions on 

its own state government in the area of search and seizure, it must do so by clearly and expressly 

relying on its own state law). 
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See Oregon v. Hass, 420 U.S. 714, 719 (1975) (holding that a state may impose greater police 

restrictions than required by federal constitutional standards under “its own law,” but may not 

impose those greater restrictions under “federal constitutional law” when the United States 

Supreme Court “specifically refrains from imposing them”); see also Arkansas v. Sullivan, 532 

U.S. 769, 772 (2001) (per curiam) (reiterating this prohibition on states, when acting under 

federal law rather than state law, and imposing restrictions on police greater than those mandated 

by the federal constitution). 

104 

Michigan v. Long, 463 U.S. 1032, 1068 (1983) (Stevens, J., dissenting). The Court found it had 

jurisdiction in Long only because the Michigan Supreme Court failed to clearly and expressly 

predicate its holding solely on state law. Justice Stevens argued that, regardless, the United 

States Supreme Court nevertheless had no real federal interest to vindicate by taking the case. Id. 
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See supra notes 97-99 and accompanying text (discussing the nearly verbatim language in the 

Bill of Rights and the Illinois Constitution); supra notes 19-22 and accompanying text (exploring 

the adequate and independent state grounds doctrine). 
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Coleman v. Thompson, 501 U.S. 722, 729 (1991). 

107 

See Massachusetts v. Upton, 466 U.S. 727, 735-36 (1984) (Stevens, J., concurring) (noting the 

basis for the United States Supreme Court's jurisdiction was the failure of the Massachusetts 

Supreme Judicial Court to determine whether there was a violation of the Massachusetts State 

Constitution first before predicating the decision on the federal constitution). On remand, the 

Supreme Judicial Court of Massachusetts found a violation of the state constitution and held that 

it afforded the accused more protection than the accused would be given under a Fourth 

Amendment analysis. Commonwealth v. Upton, 476 N.E.2d 548, 556 (Mass. 1985) (rejecting 

state court use of the United States Supreme Court's “totality of the circumstances” test for 

determining probable cause). See also South Dakota v. Opperman, 428 U.S. 364, 367 (1976) 
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(finding the inventory search of an impounded vehicle reasonable under the Fourth Amendment). 

On remand, the Supreme Court of South Dakota found that its state constitution did not permit 

the inventory search of an interior compartment of a vehicle that had been impounded for only a 

minor parking violation. State v. Opperman, 247 N.W.2d 673, 674 (S.D. 1976). 

108 

U.S. Const., art. VI, §4, cl. 2. 

109 

See supra note 23 (discussing an analogous situation in which an Illinois Appellate Court panel 

expressed its misgivings about a pro-defense decision that it felt compelled to render because of 

existing Supreme Court of Illinois precedent). 

110 

See Arkansas v. Sullivan, 532 U.S. 769, 771 (2001) (remanding to the state supreme court 

because the state was prohibited from granting more protection to an accused under a federal 

constitutional analysis than is allowed by the United States Supreme Court); State v. Sullivan, 74 

S.W.3d 215, 222 (Ark. 2002) (holding that the Arkansas constitution provides more protection 

for an accused than is provided under the Fourth Amendment). 

111 

28 U.S.C. § 2254(b)(1) (2000). 

112 

See, e.g., Baldwin v. Reese, 541 U.S. 27 (2004) (holding that a petitioner does not “fairly 

present” his claim if he does not clearly identify federal claims and that a state judge is not 

required to read lower court opinions to try and identify if there are federal claims). Note that one 

area of federal constitutional error that cannot be raised on federal habeas corpus is the failure of 

a state to exclude evidence under the Fourth Amendment. See Stone v. Powell, 428 U.S. 465, 

495 (1976) (holding that failure of a state to exclude evidence under the Fourth Amendment is 

not a constitutional error that can be raised in a habeas petition). 

113 

Coleman v. Thompson, 501 U.S. 722, 729 (1991). 

114 

Michigan v. Long, 463 U.S. 1032, 1037-38 (1983). 
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See supra Part II.C (explaining that Rule Three allows federal authority to compel state courts to 

reach pro-defense conclusions under federal constitutional principles). 

116 

The Supremacy Clause would compel the state to interpret the state counterpart to provide a 

similar floor of rights to defendants. See supra note 108 and accompanying text (explaining the 

role of the Supremacy Clause in formulating rules for appellate review); supra notes 19-22 

(discussing the role of adequate and independent state grounds precluding United States Supreme 

Court jurisdiction over a state supreme court decision). 

117 

See supra Part II.D (explaining that state courts may always impose greater procedural 

safeguards on criminal proceedings than imposed by the federal constitution). 

118 

See supra Part II.A (showing that state courts must always comply with the Federal Bill of 

Rights when issuing pro-prosecution decisions). 

119 

See supra Part II.B (discussing the ability of state courts to provide procedural protections that 

rise above the floor established in the federal constitution). 

120 

See Michigan v. Long, 463 U.S. 1032, 1068 (Stevens, J., dissenting) (analogizing the Court's 

basis of jurisdiction to that of an American court reviewing the decision of Finnish court); supra 

note 104 and accompanying text (discussing the lack of a federal interest to vindicate by taking 

such a case). 
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See generally Illinois v. Caballes, 125 S. Ct. 834 (2005) (reversing the Supreme Court of Illinois 

pro-defense finding that during a routine traffic stop there was a lack of articulable facts 

suggesting drug activity and the use of a drug-sniffing dog violated the Fourth Amendment, and 

accordingly held in favor of the government and the use of drug-sniffing dogs); Illinois v. 

Lidster, 124 S. Ct. 885 (2004) (reversing the Supreme Court of Illinois' pro-defense decision on 

the use of roadblocks); Illinois v. McArthur, 531 U.S. 326, 337 (2001) (reversing the lower 

court's decision and finding in favor of the prosecution on warrant exceptions); Illinois v. 

Wardlow, 528 U.S. 119, 126 (2000) (reversing the Supreme Court of Illinois' decision on “stop 

and frisk” procedures and finding in favor of the prosecution); Illinois v. Rodriguez, 497 U.S. 

177, 189 (1990) (reversing the lower court's decision on consent to search and finding in favor of 
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the prosecution); Illinois v. Krull, 480 U.S. 340, 360 (1987) (reversing the holding by the 

Supreme Court of Illinois on the use of the “good faith exception” and finding in favor of the 

prosecution); Illinois v. Batchelder, 463 U.S. 1112, 1119 (1983) (per curiam) (reversing an 

Illinois Appellate Court's decision with Fourth Amendment implications and finding in favor of 

the prosecution by using a straight Due Process analysis); Illinois v. Andreas, 463 U.S. 765, 773 

(1983) (reversing a First District decision on warrantless searches and finding in favor of the 

prosecution); Illinois v. Lafayette, 462 U.S. 640, 649 (1983) (reversing a Third District decision 

on inventory searches and holding for the prosecution); Illinois v. Gates, 462 U.S. 213, 246 

(1983) (reversing an Supreme Court of Illinois decision on standards for probable cause and 

finding in favor of the prosecution). 

122 

Illinois v. Vitale, 447 U.S. 410, 421 (1980) (reversing an Supreme Court of Illinois decision on 

double jeopardy and finding for the prosecution); Illinois v. Perkins, 496 U.S. 292, 300 (1990) 

(reversing an Illinois Appellate Court decision concerning Miranda and holding for the 

prosecution). 

123 

See Illinois v. Fisher, 124 S. Ct. 1200, 1201-03 (2004) (reviewing a First District written order 

concerning government destruction of evidence and holding for the prosecution); City of 

Chicago v. Morales, 527 U.S. 41, 64 (1999) (upholding, in the one isolated case, an Supreme 

Court of Illinois case on the constitutionality of a loitering statute and finding in favor of the 

defense, despite the prosecution's appeal); Illinois v. Batchelder, 463 U.S. 1112, 1119 (1983) 

(reversing an Illinois Appellate Court decision and holding for the prosecution). 

124 

As previously noted, the highest state appellate court can always choose to make any pro-defense 

decision final and unreviewable simply by relying on adequate and independent state grounds. 

See supra notes 19-22 and accompanying text (introducing the adequate and independent state 

grounds doctrine). 

125 

See supra notes 121-23 (detailing the outcome of fourteen cases where the prosecution appealed 

and won the reversal of thirteen Illinois decisions). 
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See supra note 97 (comparing the language of Article I, §6 of the Illinois Constitution with the 

federal Fourth Amendment). 
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People v. Tisler, 469 N.E.2d 147 (Ill. 1984). 

128 

Ill. Const. art. I, §6. 

129 

Tisler, 469 N.E.2d at 155. Tisler involved a search and seizure incident to a warrantless arrest. 

Id. at 152. The main issue was whether the police officer had probable cause for the warrantless 

arrest. Id. The defendant argued that the older and more restrictive Aquilar-Spinelli test should 

govern the question of probable cause. Id. at 155. See Aguilar v. Texas, 378 U.S. 108, 114 

(1964) (requiring that an affidavit for a search warrant both set forth a sufficient “basis of 

knowledge” to a magistrate and establish the credibility of the affiant's information); Spinelli v. 

United States, 393 U.S. 410, 415 (1969) (upholding the two-prong test in Aguilar and stating that 

the totality of circumstances test used by the court of appeals “paints with too broad a brush”). 

The prosecution argued that the newer totality of the circumstances test adopted by the United 

States in Illinois v. Gates should govern the question of probable cause. Tisler, 469 N.E.2d at 

155; Illinois v. Gates, 462 U.S. 213 (1983). 

130 

Tisler, 469 N.E.2d at 157 (emphasis added). The Supreme Court of Illinois has also applied the 

same idea to the state and federal provisions on double jeopardy. See In re P.S., 676 N.E.2d 656, 

662 (Ill. 1975) (citing People v. Levin, 623 N.E.2d 317, 328 (Ill. 1993)) (“[T]he double jeopardy 

clause of our state constitution is to be construed in the same manner as the double jeopardy 

clause of the federal constitution”). 

131 

People v. Lampitok, 798 N.E.2d 91, 99 (Ill. 2003) (citations omitted) (holding that the only 

exceptions to the “lockstep doctrine” are narrow and rare). See infra note 146 (discussing the 

Supreme Court of Illinois' decision in Krull with regards to the “narrow exception”). 

132 

See generally Thomas B. McAffee, The Illinois Bill of Rights And Our Independent Legal 

Tradition: A Critique Of The Illinois Lockstep Doctrine, 12 S. Ill. U. L.J. 1 (1987) (describing 

and criticizing the Supreme Court of Illinois' use of the “lockstep doctrine”). 

133 

Id. 
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Tisler, 469 N.E.2d at 163-64 (Clark, J., concurring specially). 

135 

People v. Mitchell, 650 N.E.2d 1014, 1025 (Ill. 1995) (Heiple, J., dissenting) (discussing 

Minnesota v. Dickerson, 508 U.S. 366 (1993)). 

136 

Fitzgerald v. Racing Ass'n of Cent. Iowa, 539 U.S. 103 (2003). 

137 

U.S. Const. amend. XIV, § 1. 

138 

Iowa Const. art. I, § 1. 

139 

Racing Ass'n of Cent. Iowa v. Fitzgerald, 648 N.W.2d 555 (Iowa 2002). 

140 

Fitzgerald, 539 U.S. at 106. 

141 

Fitzgerald, 648 N.W.2d at 558 (internal punctuation omitted). 

142 

Fitzgerald, 539 U.S. at 106. The prior decision the Court relied on was Pennsylvania v. Muniz, 

496 U.S. 582, 588, n.4 (1990). The U.S. Supreme Court in Muniz found jurisdiction to hear the 

case because the Superior Court of Pennsylvania had previously stated that the protections under 

its state constitution regarding the privilege against self-incrimination were the same as those 

expressed in the Fifth Amendment. Id. Therefore, the state could put forth no “adequate and 

independent” state grounds on which to insulate their pro-defense decision. Id. 

143 

Michigan v. Long, 463 U.S. 1032 (1983). 

144 

Id. at 1041-42. 
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Fitzgerald v. Racing Ass'n of Cent. Iowa, 539 U.S. 103 (2003); Pennsylvania v. Muniz, 496 U.S. 

582 (1990); Michigan v. Long, 463 U.S. 1032 (1983). 
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The exceptions to lockstep are narrow and rare. See People v. Lampitok, 798 N.E.2d 91, 99 (Ill. 

2003) (referring to the exceptions to the lockstep doctrine as “narrow” and irrelevant to the case). 

As Tisler notes, an exception will be found only if the court finds “in the language of our 

constitution, or in the debates and the committee reports of the constitutional convention, 

something which will indicate that the provisions of our constitution are intended to be construed 

differently than are similar provisions in the Federal Constitution, after which they are 

patterned.” People v. Tisler, 469 N.E.2d 147, 157 (Ill. 1984). The one major example is found in 

People v. Krueger. People v. Krueger, 675 N.E.2d 604 (Ill. 1996). The Supreme Court of Illinois 

in People v. Krull, 481 N.E.2d 703 (Ill. 1985), held that the “good faith exception” would not be 

applied to a warrantless search executed pursuant to a statute later held to be unconstitutional. Id. 

at 708-09. The United States Supreme Court granted certiorari and reversed, holding in a 5-4 

decision that indeed the “good faith exception” did apply to such a search. People v. Krull, 480 

U.S. 340, 360 (1987). Nine years later, the Supreme Court of Illinois re-examined the issue and 

this time found that the state's history of an exclusionary rule for search and seizure violations--

in a case predating Mapp by 38 years--allowed the Court to find that the Illinois Constitution 

provided more protection than the United States Supreme Court provided in Krull. Krueger, 675 

N.E.2d at 611-12 (citing People v. Brocamp, 138 N.E. 728, 731 (Ill. 1923)). Krueger is the 

“narrow exception” to the lockstep doctrine referred to in Lampitok. Lampitok, 798 N.E.2d at 

99. 
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See supra notes 130-31 and accompanying text (providing Illinois courts' language maintaining 

lockstep in the area of search and seizure law). 
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Genesis 25:19-34 (recounting that Esau, the first born son of Isaac who was entitled to God's 

blessing as promised to Abraham, that he would rule over nations and indeed, over his siblings, 

traded his birthright to his brother Jacob for some lentil stew after returning hungry from the 

fields). 
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See People v. Tisler, 469 N.E.2d 147, 157 (Ill. 1984). The Supreme Court of Illinois has also 

applied the same idea to the state and federal provisions on double jeopardy. See In re P.S., 676 

N.E.2d 656, 662 (Ill. 1975) (citing People v. Levin, 623 N.E.2d 317, 328 (Ill. 1993)) (“... the 
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double jeopardy clause of our state constitution is to be construed in the same manner as the 

double jeopardy clause of the federal constitution”). 
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See Mapp v. Ohio, 367 U.S. 643, 655 (1961) (declaring that since the Fourth Amendment's 

privacy protections are enforceable against the states through the Fourteenth Amendment, “the 

same sanction of exclusion” that is used against the federal government is also applicable against 

the states); Wolf v. Colorado, 338 U.S. 25 (1949) (setting forth a general principle that the 

Fourth Amendment may be applicable to the states through the Fourteenth Amendment Due 

Process Clause). 

151 

See supra notes 121-23 (detailing the pro-defense Illinois Appellate decisions that have been 

reversed by the United States Supreme Court). 
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See People v. Caballes, 802 N.E.2d 202 (Ill. 2003) (holding that during a routine traffic stop 

there was a lack of articulable facts suggesting drug activity and the use of a drug sniffing dog 

violated the Fourth Amendment); People v. Lidster, 779 N.E.2d 855, 861 (Ill. 2002) 

(distinguishing City of Indianapolis v. Edmond, 531 U.S. 32 (2000)); People v. McArthur, 713 

N.E.2d 93 (Ill. App. Ct. 4th Dist. 1999) (grounding its holding of securing a home while waiting 

for a search warrant in the United States Supreme Court's analysis of the Fourth Amendment in 

Segura v. United States, 468 U.S. 796 (1984)); People v. Wardlow, 701 N.E.2d 489, 496 (Ill. 

1998) (using the United States Supreme Court's Terry v. Ohio, 392 U.S. 1 (1968) analysis to 

determine that presence in a high-crime area and flight from a police officer were not enough to 

support reasonable articulable suspicion of involvement with criminal activity); People v. Krull, 

481 N.E.2d 703, 708-09 (Ill. 1985) (finding only that “good faith exception” as established by 

United States Supreme Court had no application to actions of police in relying on 

unconstitutional legislation); People v. Gates, 423 N.E.2d 887, 893 (Ill. 1981) (finding the use of 

an anonymous tip as the basis for a search warrant violated both the Illinois constitution and the 

Fourth Amendment); People v. Batchelder, 437 N.E.2d 364, 368 (Ill. App. Ct. 3d Dist. 1982) 

(using the United States Supreme Court's Fourth Amendment search and seizure analysis to 

question the reasonableness of the officer's belief that the accused was driving under the 

influence); People v. Andreas, 426 N.E.2d 1078, 1084 (Ill. App. Ct. 1st Dist. 1981) (criticizing 

the controlled delivery of a table containing marijuana under established Fourth Amendment 

search and seizure principles); People v. Lafayette, 425 N.E.2d 1383, 1386 (Ill. App. Ct. 3d Dist. 

1981) (finding that a postponed warrantless search of a handbag was unlawful under the United 

States Supreme Court's Fourth Amendment search and seizure analysis). 
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People ex rel. Better Broad. Council, Inc. v. Keane, 309 N.E.2d 362, 366 (Ill. App. Ct. 1st 

Dist.1973). 
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A search in the “IL State Cases, Combined” database on LEXIS, using the search terms: “Article 

I, section 6” w/p “Illinois Constitution” and limiting the date from March 14, 1973 through 

March 13, 2005, resulted in 114 citing decisions in Illinois. 
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A search in the “IL State Cases, Combined” database on LEXIS, using the search phrase “fourth 

amendment” and limiting the date from March 14, 1973 through March 13, 2005, resulted in 

1,494 Illinois cases citing the “fourth amendment” of the United States Constitution in their 

decisions. 
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Paul W. Kahn, Interpretation and Authority in State Constitutionalism, 106 Harv. L. Rev. 1147, 

1147-48 (1993). 

157 

Id. at 1164. 

158 

“We are not final because we are infallible, but we are infallible only because we are final.” 

Brown v. Allen, 344 U.S. 443, 540 (1953) (Jackson, J., concurring). 

159 

Kahn, supra note 156, at 1148. 

160 

Id. 

161 

New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting). 
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720 Ill. Comp. Stat. 7.1/122 (2002). 
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28 U.S.C. § 2254 (2000). 
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Pub. L. No. 104-132, tit. I (1996) (codified at 28 U.S.C. § 2254 (2000)). 

165 

See 28 U.S.C. § 2254(d) (2000) (noting that a writ of habeas corpus pursuant to a state court 

judgment, adjudicated on the merits, will only be granted if the judgment was clearly against or 

an unreasonable application of established federal law, or, in light of the facts presented at the 

state court, based on an unreasonable determination of those facts). 

166 

See Dretke v. Haley, 124 S. Ct. 1847, 1849(2004) (holding that “[o]ut of respect for finality, 

comity, and the orderly administration of justice, a federal court will not entertain a procedurally 

defaulted constitutional claim in a petition for habeas corpus absent a showing of cause and 

prejudice to excuse the default”); Woodford v. Garceau, 538 U.S. 202, 206 (2003) (noting the 

Congressional intent behind AEDPA was to “reduce delays in the execution of state and federal 

criminal sentences” and further the principles of finality and comity); Carey v. Saffold, 536 U.S. 

214, 220 (2002) (holding that the requirement for a federal habeas corpus petitioner to exhaust 

all state remedies ensures achievement of comity and “respect[s] the interests in the finality of 

state court judgments”); Duncan v. Walker, 533 U.S. 167, 179 (2001) (holding that the 

exhaustion rule of AEDPA promotes finality and comity by providing an “opportunity to the 

state to correct a constitutional violation”). 

167 

See, e.g., Woodford v. Visciotti, 537 U.S. 19 (2002) (per curiam) (holding that a state supreme 

court's application of Strickland was not “contrary to clearly established federal law” thereby 

preventing issuance of habeas writ); Early v. Packer, 537 U.S. 3 (2002) (per curiam) (holding 

that state court's determination that trial court's comments to deadlocked jury and individual juror 

were not coercive did not offend clearly established federal law and was not unreasonable); 

Stewart v. Smith, 536 U.S. 856 (2002) (per curiam) (holding that petitioner's ineffective 

assistance of counsel claim was not reviewable in federal habeas proceeding after state court had 

determined, without reaching the merits, that issue had been waived in state post-conviction 

relief proceeding); Horn v. Banks, 536 U.S. 266 (2002) (per curiam) (holding that threshold 

Teague retroactivity analysis was required in federal habeas proceeding because the state 

advanced a Teague argument, even though state high court had applied Mills rule without 

considering retroactivity); Carey v. Saffold, 536 U.S. 214 (2002) (remanding for further findings 

after holding that application for state collateral review was “pending” in the California state 

court so as to toll time period for seeking federal habeas corpus remedy during the interval 
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...This annotation collects and discusses those federal court cases that addressed whether a 

transaction was a "purchase" or "sale" within the meaning of § 16(b) of the Securities Exchange 

Act of 1934 (15... 

Research References 

4 Ill. Civ. Prac. Forms Ch. 86 II B Refs. 

... 

See More Secondary Sources 

Briefs 

Brief for the Securities and Exchange Commission As Amicus Curiae 

1961 WL 102336 

Blau v. Lehman 

Supreme Court of the United States. 

August 22, 1961 

...The opinions of the court of appeals (R. 174-192 and 198-203) are reported at 286 F. 2d 786. 

The opinion of the district court (R. 149a-157a) is reported at 173 F. Supp. 590. The judgment of 

the court ... 

Brief for the Respondents Chenery Corporation, H. M. Erskine, R. H. Neilson, et al. 

1942 WL 53710 

S.E.C. v. Chenery Corp. 

Supreme Court of the United States. 

October 01, 1942 

...The opinion of the Court of Appeals (R. 139-155) is reported in 128 F. (2d) 303. The findings 

and opinion of the Commission (R. 63-79, 115-132) are reported in 8 S. E. C. 893. The 

supplemental findings... 

Brief for Petitioner. 

1965 WL 130151 

Dora SUROWITZ, Individually and on behalf of all other similarly situated shareholders of 

Hilton Hotels Corporation, Petitioner, v. HILTON HOTELS CORPORATION, a corporation, 

Conrad N. Hilton, Robert P. Williford, Robert J. Caverly, Joseph P. Binns, Spearl Ellison, Henry 

Crown, Horace C. Flanigan, Benno M. Bechold, Y. Frank Freeman, Willard W. Keith, Lawrence 

Stern, Sam D. Young, Fritz B. Burns, Vernon Herndon, Herbert C. Blunck, Charles L. Fletcher, 

Robert A. Groves, Joseph 
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Supreme Court of the United States. 

November 26, 1965 

...The opinion of the Court of Appeals is reported at 342 F. 2d 596; it is reprinted at pages 221-

39 of the Transcript of Record (hereinafter designated as “R”). The findings of fact and 

conclusions of la... 

 

BRIEF FOR THE PETITIONERS 

1990 WL 515108 

Virginia Bankshares, Inc. v. Sandberg 

United States Supreme Court Petitioner's Brief. 

June 25, 1990 

...Emanuel A. Baker, Jr. Jack W. Beddow Harriet F. Bradley Joel T. Broyhill Thomas B. 

Chamberlin Thomas P. Chisman Sidney O. Dewberry Milton L. Drewer, Jr. Eric W. Erdossy 

George W. Johnson Charles T. Lin... 

Joint Appendix 

1990 WL 10022996 

Coy R. GROGAN and John H. HENSON, Petitioners, v. Frank J. GARNER, Jr., Respondent. 

Supreme Court of the United States. 

July 03, 1990 

...FN* Counsel of Record For their complaint against the defendant, Franklin J. Garner, Jr. 

(“Garner”), John H. Henson (“Henson”) and Coy R. Grogan (“Grogan”), the plaintiffs, state the 

following: 1. This... 

Brief for the Petitioners 

1990 WL 10012745 

VIRGINIA BANKSHARES, INC., et al., petitioners, v. Doris I. SANDBERG, et al., 

respondents. FIRST AMERICAN BANKSHARES, INC., et al., petitioners, v. Paul H. 

WEINSTEIN, et al., respondents. 

Supreme Court of the United States. 

June 25, 1990 

...Emanuel A. Baker, Jr. Jack W. Beddow Harriet F. Bradley Joel T. Broyhill Thomas B. 

Chamberlin Thomas P. Chisman Sidney O. Dewberry Milton L. Drewer, Jr. Eric W. Erdossy 

George W. Johnson Charles T. Lin... 

Joint Appendix 
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1998 WL 34082180 

CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM and Florida State Board of 

Administration, Petitioners, v. Paul FELZEN, et al., Respondents. 

Supreme Court of the United States. 

November 10, 1998 

...Plaintiff, for its Complaint brought derivatively on behalf of nominal defendant Archer Daniels 

Midland Company (“ADM” or “the Company”), alleges upon information and belief, inter alia, 

based upon an ... 

Joint Appendix 

2009 WL 2365968 

Black v. United States of America 

Supreme Court of the United States. 

July 30, 2009 

...[827] BY MR. CRAMER: You're sitting in a room with four men who stole $60 million. Four 

men that betrayed the trust of thousands of public shareholders. Four men who decided amongst 

themselves that the... 

Brief for Respondent Occidental Petroleum Corporation 

1972 WL 136373 

Kern County Land Co. v. Occidental Petroleum Corp. 

Supreme Court of the United States. 

September 15, 1972 

...The relevant sections of the Securities Exchange Act of 1934, 15 U.S.C. § 78, provide in 

pertinent part: Section 3(a), 15 U.S.C. § 78c(a): “When used in this chapter, unless the context 

otherwise requi... 

JOINT APPENDIX, VOL. I 

2009 WL 2475435 

Merck & Co., Inc. v. Reynolds 

Supreme Court of the United States. 

August 10, 2009 

...FN* Judge Motz took no part in the decision of this matter. This litigation presently consists of 

fourteen actions listed on the attached Schedule A as follows: eight actions in the Eastern District 

of... 

See More Briefs 
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Trial Court Documents 

Center Partners, Ltd. v. Urban Shopping Centers, L.P. 

2013 WL 8846708 

Center Partners, Ltd. v. Urban Shopping Centers, L.P. 

Circuit Court of Illinois, Cook County 

November 07, 2013 

...This is a case of usurpation of partnership opportunity. The plaintiffs are limited partners in a 

limited partnership that owns twenty-one shopping malls throughout the United States. They 

bring claims... 

Gordon v. Buntrock 

2004 WL 5565141 

Gordon v. Buntrock 

Circuit Court of Illinois, Cook County 

January 01, 2004 

...Calendar 6 Waste Management brings its combined motion to dismiss pursuant to 735 ILCS 

5/2-619.1 which allows the movant to test the complaint's legal sufficiency and assert affirmative 

matter which de... 

Demnicki v. Hyatt 

2011 WL 10972464 

Demnicki v. Hyatt 

Circuit Court of Illinois, Cook County 

January 19, 2011 

...1. Defendants Mark Wilcox and Christopoulos Law Group move to dismiss the Plaintiff's 

Second Amended Complaint pursuant to §§ 2-606 and 2-615. For the following reasons, the 

defendants' motion is denie... 

 

Dloogatch v. Brincat 

2005 WL 6400023 

Dloogatch v. Brincat 

Circuit Court of Illinois, Cook County 

July 26, 2005 
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...Calendar 6 This matter comes on to be heard on the Motion of one Defendant, KPMG, LLP 

(“KPMG”) to strike improper material from the Plaintiff's Amended Class Action Complaint 

filed November 10, 2004, a... 

Baker v. Servicemaster Industries, Inc. 

1990 WL 10534252 

Baker v. Servicemaster Industries, Inc. 

Circuit Court of Illinois, Cook County 

September 27, 1990 

...This matter came on to be heard on plaintiffs' Baker and Carr, and defendants' Servicemaster 

Industries Inc. (“The Corporation”), Servicemaster Company Limited Partnership (“The 

Subsidiary Partnership”... 

Klubeck v. Entertainment Corp. of America 

2002 WL 34528666 

Klubeck v. Entertainment Corp. of America 

Circuit Court of Illinois, Cook County 

June 19, 2002 

...This cause comes before the Court upon Defendants Entertainment Corporation of America, 

Entertainment Systems, Inc., John D. Kirkendoll, as President and Director of Entertainment 

Corporation of Americ... 

Mahru v. Lothan 

2012 WL 11009860 

Mahru v. Lothan 

Circuit Court of Illinois, Cook County 

April 25, 2012 

...The parties have filed Cross-Motions for Summary Judgment. Plaintiffs Daniel S. Mahru 

(“Daniel”), Adam Mahru (“Adam”), Rebekah Mahru (“Rebekah”), Benjamin Mahru 

(“Benjamin”) and Ryan Mahru (“Ryan”), in... 

Vajda v. Marlen Intern., Inc. 

2015 WL 1953096 

Vajda v. Marlen Intern., Inc. 

Circuit Court of Illinois, Cook County 

March 12, 2015 
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...This matter comes to be heard on Defendants, Marlen International, Inc., Marlen International, 

LLC, Marlen Acquisition Corporation, Pfingsten Partners Fund IV, L.P., Pfingsten Partners Co-

Investment Fu... 

Usx Corp. v. Ryan 

2000 WL 35730968 

Usx Corp. v. Ryan 

Circuit Court of Illinois, Cook County 

June 16, 2000 

...This matter is before the Court on the complaint of the Plaintiff USX Corporation (“USX”) 

seeking judicial review of a decision by the Defendant George H. Ryan, as Secretary of State 

(“Secretary”), in ... 

McKerr v. the Bd. of Trade of the City of Chicago, Inc. 

2012 WL 5932787 

McKerr v. the Bd. of Trade of the City of Chicago, Inc. 

Circuit Court of Illinois, Cook County 

November 26, 2012 

...Calendar 16 THIS CAUSE COMING ON TO BE HEARD on defendants' Motion for 

Judgment on the Pleadings, and the court having considered the briefs submitted, and the 

arguments of counsel, and the court being... 
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TO REVIEW OR NOT TO REVIEW: THE PLAIN TRUTH ABOUT ILLINOIS' PLAIN 

ERROR RULE 

Copyright (c) 2006 Loyola University Chicago School of Law; Steven W. Becker 

“[T]he plain error doctrine bypasses normal forfeiture principles and allows a reviewing court to 

consider unpreserved error when either (1) the evidence is close, regardless of the seriousness of 

the error, or (2) the error is serious, regardless of the closeness of the evidence.” 

- People v. Herron1 

I. Introduction 

On May 19, 2005, the Illinois Supreme Court issued two important decisions, People v. Herron2 

and People v. Durr.3 Both decisions confirmed the court's adherence to Illinois' traditional plain 

error test and defined the parameters of the rule's two prongs. Significantly, the court also 

explicitly rejected the institutional agenda of the State's Attorney's Office to abrogate Illinois' 

long-standing plain error test in favor of the prosecution-friendly federal plain error test.4 In so 

doing, the Illinois Supreme Court reaffirmed its role “as guardian[] of constitutional rights and 

the integrity of the criminal justice system.”5 

A correct understanding of the plain error rule--and how it differs from the federal rule--is 

essential because the question of the rule's *456 applicability arises in almost every criminal 

appeal in Illinois. It is a rare case indeed in which the State does not assert that a defendant has 

“waived” the right to raise an issue in front of the reviewing court on account of defense 

counsel's failure to properly preserve the error in the trial court for purposes of appeal. However, 

even among seasoned practitioners, the doctrine of “plain error” remains an enigma.6 

Accordingly, the purpose of this Article is to clarify the plain error rule as it is applied in Illinois 

practice and to highlight its important role in ensuring the preservation of the integrity of the 

criminal appeal process in Illinois. 

Part II of this Article will provide a general overview of plain error,7 discuss Illinois' plain error 

test as it developed historically,8 and explain the federal plain error standard, which is 

substantively different from Illinois' plain error formulation in that it incorporates a harmless 

error analysis.9 Part II will also examine the Illinois Supreme Court's reliance upon the federal 

plain error test in the context of alleged Apprendi errors,10 catalog how these decisions led to 

confusion in the appellate courts,11 and document how the State seized upon this confusion in an 

attempt to further its agenda to abrogate the Illinois rule in favor of the federal test.12 Part III 

will then describe the Herron and Durr decisions with respect to their clarification of the scope of 

Illinois' plain error rule.13 Part IV will argue that, although the Illinois Supreme *457 Court 

reached the correct result in Herron by retaining Illinois' plain error test, the court's reasoning 

was flawed because it attempted to equate Illinois' plain error rule with the federal test.14 This 
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Part will also analyze the Durr decision to reveal the important role that Illinois' plain error rule 

plays in preserving a defendant's right to a fair trial.15 

II. Background 

In order to best appreciate the importance of the Illinois Supreme Court's decisions in Herron and 

Durr, it is necessary to first understand the history and operation of the plain error rule in Illinois. 

This Part provides a brief introduction to the plain error rule in Illinois. It begins by defining the 

rule and contrasting it with the harmless error rule.16 It then offers a brief history of the rule in 

Illinois and an examination of the rule's two prongs.17 Next, it describes the federal plain error 

test and reveals important differences between the tests.18 This Part finally discusses how the 

Illinois Supreme Court's decision in Crespo19 led to confusion among the Illinois appellate 

courts regarding the proper application of the rule,20 thus opening the door for the State's 

Attorney's Office to argue for the total abrogation of the rule in Illinois.21 

A. Illinois' Plain Error Rule 

1. Plain Error and Harmless Error 

The Illinois Supreme Court most recently defined plain error as “a standard to help a reviewing 

court determine when to excuse *458 forfeiture.”22 In other words, plain error is “[t]he principle 

that an appeals court can reverse a judgment because of an error in the proceedings even if the 

error was not objected to at the time.”23 The plain error doctrine has been generally described as 

encompassing those errors “which are obvious, which affect the substantial rights of the accused, 

and which, if uncorrected, would be an affront to the integrity and reputation of judicial 

proceedings.”24 

The application of the plain error rule arises in situations where the defense fails to properly 

preserve an issue for appellate review.25 In Illinois, “[b]oth a trial objection and a written post-

trial motion raising the issue” are normally required to preserve issues for appeal.26 The reason 

for these procedural requirements is to limit the scope of appellate errors to those that are 

considered significant by the parties and to ensure that the trial judge has the opportunity to 

correct such errors at the trial court level.27 Those issues not properly preserved are deemed 

forfeited.28 

*459 Because of these procedural requirements, the plain error doctrine does not instruct a 

reviewing court to consider all forfeited errors.29 As such, it is not “a general saving clause 

preserving for review all errors affecting substantial rights whether or not they have been brought 

to the attention of the trial court.”30 Rather, plain error is a limited exception to the forfeiture 

rule that “protect[s] the rights of the defendant and the integrity and reputation of the judicial 

process.”31 In addition, although plain error is not a constitutional doctrine, it “has roots in the 

same soil as due process”32 in that its purpose is to ensure that a defendant “is not denied his 

right to a fair and impartial . . . trial.”33 

https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F15317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F16317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F17317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F18317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F19317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F20317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F21317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F22317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F23317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F24317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F25317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F26317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F27317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F28317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F29317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F30317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F31317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F32317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F33317861928


In contrast to the plain error rule, the harmless error rule applies where the defendant makes a 

timely objection.34 In general, “harmless error” is “an error committed in the progress of the 

trial below . . . which was not prejudicial to the rights of the party assigning it.”35 “[T]he burden 

of persuasion with respect to prejudice” is on the State under a harmless error analysis.36 The 

test for a constitutional error is whether the error was “harmless beyond a reasonable doubt.”37 

2. Historical Overview of Illinois' Plain Error Rule 

Illinois Supreme Court Rule 615(a) contains Illinois' harmless error and plain error rules: “Any 

error, defect, irregularity, or variance which *460 does not affect substantial rights shall be 

disregarded. Plain errors or defects affecting substantial rights may be noticed although they 

were not brought to the attention of the trial court.”38 The precise language of the rule may be 

traced back to section 121-9(a) of the Illinois Code of Criminal Procedure of 1963.39 This 

provision was subsequently repealed and superseded by Rule 615(a).40 Since its introduction 

into the Supreme Court Rules in 1967, the wording of Rule 615(a) has remained unchanged.41 

It should also be noted that Illinois Supreme Court Rule 451(c), which pertains to jury 

instructions in criminal cases, provides that “substantial defects are not waived by failure to 

make timely objections thereto if the interests of justice require.”42 Rule 451(c) offers a remedy 

for “grave errors,” which parallels Rule 615(a)'s remedy for plain errors generally.43 

Accordingly, courts construe Rule 451(c) and Rule 615(a) identically.44 

3. Two Prongs of the Illinois Plain Error Rule 

The Illinois Supreme Court has repeatedly held that the plain error rule may be invoked to 

review alleged errors not properly preserved when “(1) the evidence in a criminal case is closely 

balanced or (2) the error is so fundamental and of such magnitude that the accused is denied the 

right to a fair trial and remedying the error is necessary to preserve the integrity of the judicial 

process.”45 Thus, a disjunctive *461 approach is employed.46 Each prong of the plain error rule 

has a history that predates the adoption of Rule 615(a).47 

a. Closely Balanced Evidence Prong 

The recognition of the principle underlying the closely balanced evidence prong can be traced 

back to Illinois Supreme Court decisions in the early 1920s. The first case in which the court 

appears to have relaxed the harsh sanction for forfeiture in a close case was People v. 

Gardiner.48 The court faulted the defense counsel for failing to properly preserve an error in the 

trial court but recognized a limited exception to the forfeiture rule: 

The fact that a person charged with crime is poorly defended will not justify a reversal of the 

judgment where it is reasonably supported by the evidence, but where the evidence is close, . . . 

and it is clear that the prosecuting attorney has taken advantage of the accused because he was 
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poorly represented, and the trial court has permitted such advantage to be taken, then we will 

consider the errors, notwithstanding the failure to properly preserve the questions for review.49 

Almost two decades later, the court repeated that “[w]here the case is close, we will consider 

errors in the record notwithstanding the failure of counsel to save the questions for review, where 

it is clear that the court has permitted the prosecuting attorney to take advantage of the accused 

because he was poorly represented.”50 Yet, the court cautioned that “we will not reverse a 

judgment of conviction which is manifestly and unquestionably right simply because counsel did 

not try the case as well as he should have.”51 

More recently, the court noted that, even where an error does not affect “substantial rights,” “the 

threshold concern is just as often as not whether the evidence presented was ‘closely balanced.’ 

The reason: the strength or weakness of inculpatory evidence has long been seen as relevant to 

ignoring procedural defaults in remedying occasioned injustice.”52 In this regard, the court 

explained that, in cases where the evidence is closely balanced, the main purpose underlying the 

plain error rule is “to protect against the ‘possibility that an innocent person *462 may have been 

convicted due to some error which is obvious from the record, but not properly preserved’ for 

appellate review.”53 This rationale is based upon the realization that in closely balanced cases 

“the probability that a defendant's conviction was caused by even a minor trial error is greatly 

enhanced.”54 

b. Fair Trial Prong 

Although one can trace the court's concern for ensuring that a defendant “receive a fair and 

impartial trial” despite forfeited errors to an earlier period,55 the substantial rights rationale 

underlying the fair trial prong of the plain error rule clearly crystallized by the 1950s. For 

example, in People v. Burson, the Illinois Supreme Court observed: 

The court may, as a matter of grace, in a case involving deprivation of life or liberty, take notice 

of errors appearing upon the record which deprived the accused of substantial means of enjoying 

a fair and impartial trial, although no exceptions were preserved[,] or the question is imperfectly 

presented.56 

Since that time, Illinois courts have identified a number of errors that so seriously undermine the 

integrity of judicial proceedings as to warrant reversal under the fair trial prong of the plain error 

rule. The Illinois Supreme Court most recently applied the fair trial prong of Rule 615(a) where 

the right to a jury trial was implicated.57 The court has also sanctioned reversals for serious 

prosecutorial misconduct in several watershed decisions.58 Other substantial errors that Illinois 

courts reviewed under this prong include: judicial absence during a felony jury trial;59 the 

admission of polygraph evidence;60 the denial of the right to *463 a trial by jury;61 subjecting a 

defendant to double jeopardy;62 directing a verdict on lesser-included offenses;63 failing to 

provide the jury with verdict forms on all counts charged;64 and surplus convictions entered in 

violation of the one-act, one-crime doctrine.65 

https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F49317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F50317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F51317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F52317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F53317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F54317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F55317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F56317861928
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000008&cite=ILSTSCTR615&originatingDoc=I621547d15ad411dbbe1cf2d29fe2afe6&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F57317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F58317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F59317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F60317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F61317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F62317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F63317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F64317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F65317861928


When applying Rule 615(a)'s fair trial prong, the reviewing court determines “whether a 

substantial right has been affected to such a degree that [the court] cannot confidently state that 

[the] defendant's trial was fundamentally fair.”66 As Justice Howard Ryan explained in an oft-

quoted special concurring opinion, the second prong of Illinois' plain error rule “concerns the 

protection and preservation of the integrity and reputation of the judicial process.”67 Thus, 

where a defendant's right to a fair trial has been denied, the court “must take corrective action so 

that [it] may preserve the integrity of the judicial process.”68 

Significantly, a reviewing court will act on plain error under the fair trial prong “regardless of the 

strength of the evidence of defendant's guilt.”69 As Justice Ryan noted, “‘Even those guilty of 

the most heinous offenses are entitled to a fair trial. Whatever the degree of guilt, those charged 

with a . . . crime are entitled to be tried by the standards of guilt which [the legislature] has 

prescribed.”’70 

*464 B. The Federal Plain Error Test 

1. Rule 52(b) 

Although it contains language similar to the Illinois rule, the federal plain error rule has several 

significant differences that must be explored. The federal plain error test derives from Rule 52(b) 

of the Federal Rules of Criminal Procedure, which, in its present form, reads: “A plain error that 

affects substantial rights may be considered even though it was not brought to the court's 

attention.”71 The most thorough explication of the federal plain error test can be found in the 

United States Supreme Court's decision in United States v. Olano.72 Under that test, before an 

appellate court can correct an error not raised at trial, there must be (1) “error,” (2) that is 

“plain,” and (3) that “affect[s] substantial rights.”73 The first element, “error,” simply means a 

“[d]eviation from a legal rule,” unless such rule has been waived.74 The second element, 

requiring that the error be “plain,” refers to the fact that the error must be “clear” or “obvious.”75 

The third element under the federal rule is that the plain error must “affect [] substantial 

rights.”76 This means that “the error must have been prejudicial: It must have affected the 

outcome of the district court proceedings.”77 To determine whether an error is prejudicial for 

purposes of the plain error rule, the United States Supreme Court instructs that the reviewing 

court must engage in an inquiry similar to the traditional harmless error analysis required under 

Rule 52(a).78 There is one important difference, however, between a harmless error analysis 

under Rule 52(a) and a plain error analysis under Rule 52(b): namely, where a claim is 

procedurally defaulted, “[i]t is the defendant rather than the Government who bears the burden of 

persuasion with *465 respect to prejudice.”79 

Furthermore, Rule 52(b) is permissive rather than mandatory.80 If the aforementioned three 

conditions of Rule 52(b) are met, the reviewing court may exercise its discretion to correct the 

error only if it “‘seriously affect[s] the fairness, integrity or public reputation of judicial 

proceedings.”’81 Initially, the United States Supreme Court utilized this language to describe the 
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circumstances under which courts could sua sponte take cognizance of significant errors. 

Presently, however, this wording expresses “the standard that should guide the exercise of 

remedial discretion under Rule 52(b).”82 This distinction emphasizes the discretionary nature of 

plain error review in federal courts. As the Court explained, “a plain error affecting substantial 

rights does not, without more, satisfy the [remedial discretion] standard, for otherwise the 

discretion afforded by Rule 52(b) would be illusory.”83 

2. Apprendi v. New Jersey 

In the United States Supreme Court's landmark decision in Apprendi v. New Jersey,84 the 

prosecution indicted the defendant on charges that he fired several bullets into the home of a 

black family that recently moved into an all-white neighborhood.85 None of the counts alleged 

that the defendant acted with a racially motivated purpose.86 After the defendant pled guilty to, 

among other charges, possession of a firearm for an unlawful purpose, which carried a maximum 

sentence of ten years, the prosecution moved for an extended-term sentence under New Jersey's 

“hate crime” enhancement statute.87 Following a hearing, the trial judge found “by a 

preponderance of the evidence” that the defendant's actions were racially motivated and 

increased the defendant's sentence to twelve years.88 

Reversing the decision, the United States Supreme Court ruled that *466 New Jersey's 

enhancement procedure ran afoul of constitutional notice and jury trial rights by removing such 

fact-finding duties from the jury.89 The Court uttered its now famous pronouncement that 

“[o]ther than the fact of a prior conviction, any fact that increases the penalty for a crime beyond 

the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable 

doubt.”90 

3. United States v. Cotton 

In United States v. Cotton,91 the United States Supreme Court addressed whether an Apprendi 

violation constituted plain error under the federal rule.92 In Cotton, the defendants were charged 

with a drug conspiracy, but the superseding indictment failed to allege the specific levels of drug 

quantity that would trigger enhanced penalties.93 After the jury found the defendants guilty, the 

district judge made findings as to the drug quantities and imposed sentences beyond the statutory 

maximums permitted by the jury's verdict.94 The defendants did not object to the enhanced 

sentences on this ground in the district court.95 

On appeal, the United States Supreme Court held that the failure to allege the drug quantities in 

the indictments did not rise to the level of plain error because such an omission “did not 

seriously affect the fairness, integrity, or public reputation of judicial proceedings” under the 

federal plain error test.96 The Court based its conclusion on the fact that the evidence as to drug 

quantity was overwhelming and “surely” would have been found by the grand jury.97 

C. A Comparison of the Illinois and Federal Plain Error Rules 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCRPR52&originatingDoc=I621547d15ad411dbbe1cf2d29fe2afe6&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F82317861928
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCRPR52&originatingDoc=I621547d15ad411dbbe1cf2d29fe2afe6&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F83317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F84317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F85317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F86317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F87317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F88317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F89317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F90317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F91317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F92317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F93317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F94317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F95317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F96317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F97317861928


As detailed above, Illinois' plain error rule provides greater legal protections to defendants with 

respect to forfeited errors than its federal counterpart.98 This enables reviewing courts in Illinois, 

under both prongs of the plain error rule, to more effectively prevent the conviction of innocent 

persons and to safeguard the integrity of the criminal justice *467 system, respectively. 

The most significant distinction between the federal plain error test and the Illinois rule is that 

the former incorporates a harmless error analysis into its determination of whether a forfeited 

error “affect[s] substantial rights,” while the latter does not.99 Because the federal rule 

incorporates a harmless error analysis, it is, of course, much more “prosecution-friendly” in 

nature, which is why the State fought so vigorously to have it replace Illinois' traditional plain 

error rule.100 Although this conclusion may seem self-evident to seasoned appellate 

practitioners, it may not be readily apparent to those who are unfamiliar with this rather 

confusing area of the law and therefore merits further explanation. 

Because the federal plain error rule incorporates a harmless error analysis, before the reviewing 

court will even decide whether to review an alleged forfeited error on the merits, the defendant 

must first meet his burden of demonstrating that the error was prejudicial.101 However, as the 

United States Supreme Court has noted, “[i]n most cases, a court of appeals cannot correct the 

forfeited error unless the defendant shows that the error was prejudicial.”102 For example, 

absent a jury note, it is a difficult burden to demonstrate that a particular error had a prejudicial 

impact on the deliberations of the jury.103 In cases in which the evidence against the accused is 

strong, the defendant will often be hard-pressed to show that the error had an adverse influence 

on the verdict. Moreover, even if a defendant satisfies his burden of showing prejudice, the 

reviewing court can still decline to review the error unless it “seriously affect[ed] the fairness, 

integrity or public reputation of judicial proceedings.”104 And even then, the court is not 

required to do so.105 It is therefore little wonder why prosecutors laud the federal test, as it 

eliminates appellate review of most forfeited errors because of *468 defendants' inability to 

demonstrate prejudicial error.106 

In contrast, under Illinois' plain error rule, which does not incorporate a harmless error analysis, 

the court will review a forfeited error “where either (1) the evidence is close, regardless of the 

seriousness of the error, or (2) the error is serious, regardless of the closeness of the 

evidence.”107 This allows Illinois courts to correct forfeited errors that may have contributed to 

the conviction of an innocent defendant where the evidence was not overwhelming108 and to 

protect the integrity of the judicial process, regardless of the strength of the evidence against an 

individual defendant.109 As a result, reviewing courts in Illinois can ensure that the due process 

and fair trial rights of all defendants are honored, not just the rights of defendants who pass an 

exacting harmless error review. 

Perhaps the most telling example of this distinction surrounds the issue of prosecutorial 

misconduct. In People v. Young, the United States Supreme Court addressed whether improper 

prosecutorial remarks constituted plain error under Rule 52(b)'s plain error formulation.110 In 
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Young, the Court found that although the prosecutor's statements were “inappropriate and 

amount[ed] to error,” they “were not such as to undermine the fundamental fairness of the trial 

and contribute to a miscarriage of justice.”111 The Court further pointed out that there was 

“overwhelming evidence” of the defendant's intent to defraud, as well as his deliberate 

concealment of the fraudulent scheme.112 In short, the Court held that the strength of the 

evidence against the defendant eliminated “any lingering doubt that the prosecutor's remarks 

unfairly prejudiced the jury's deliberations . . . .”113 Thus, the Court held that the prosecutor's 

improper argument “did not constitute plain error warranting the Court of Appeals to overlook 

the failure of the defense counsel to preserve the point by timely objection.”114 

On the other hand, the Illinois Supreme Court has taken a strong *469 stand against the 

“‘alarming’ frequency”115 of prosecutorial misconduct and has found such behavior to be plain 

error “regardless of the strength of the evidence of defendant's guilt.”116 Most recently, in 

People v. Johnson, the court declared that the type of prosecutorial misconduct that permeated 

the trials under review “undermine[d] the very foundations of our criminal justice system.”117 

The court explained, “[o]ur system of justice requires that a defendant's guilt or innocence be 

determined based upon relevant evidence and legal principles, upon the application of reason and 

deliberation by a jury, not the expression of misdirected emotion or outrage by a mob.”118 The 

Illinois Supreme Court further warned: 

Misconduct on the part of prosecutors cannot be allowed to continue unchecked. To call it ‘error’ 

is to mischaracterize it, as it represents nothing less than an attempt to subvert a defendant's 

fundamental right to a fair trial. Multiple instances of this kind of conduct in the course of a 

criminal trial threaten the trustworthiness and reputation of the judicial process, and this court 

will take corrective action to preserve the integrity of the process.119 

In Johnson, the court found that the pervasive pattern of prosecutorial misconduct constituted 

plain error “irrespective of the state of the evidence.”120 

This comparison makes clear the real and significant differences between the Illinois and federal 

plain error rules. 

D. Confusion in the Illinois Courts 

1. Reliance on the Federal Plain Error Rule for Apprendi Cases 

In its 2003 Supplemental Opinion in People v. Crespo, the Illinois Supreme Court, without 

explanation, relied upon the federal plain error test in a case implicating the United States 

Supreme Court's decision in Apprendi v. New Jersey.121 

In Crespo, a jury convicted the defendant of first-degree murder.122 *470 The evidence 

established that the victim was stabbed with a large kitchen knife, that she had more than twenty 

stab wounds, that such force was used that the blade was bent to a 90-degree angle, and that a 
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large clump of the victim's hair, with the scalp still attached, had been removed during the 

stabbing assault.123 The trial court imposed a seventy-five year extended-term sentence on the 

defendant based upon its post-trial finding that the defendant committed the crime in an 

exceptionally brutal or heinous manner.124 

On rehearing, the defendant in Crespo alleged that the Illinois Supreme Court should vacate this 

sentence because it violated the mandate of Apprendi.125 Although the State conceded that the 

defendant's sentence violated Apprendi, it contended that, under the facts of the case, the 

violation was harmless error.126 The defendant, in response, asserted that because the error was 

structural in nature harmless error review did not apply.127 The court determined that plain error 

analysis was appropriate because the defendant failed to object at trial.128 

Rather than applying the Illinois plain error rule, the court then turned to the federal plain error 

test, as it had been recently applied in Cotton.129 The Illinois Supreme Court reached “the same 

conclusion by the same reasoning” as the United States Supreme Court had in Cotton.130 

Because overwhelming evidence had been produced that the crimes were committed in an 

exceptionally brutal or heinous manner, the Illinois Supreme Court refused to consider the issue 

as plain error because “the defendant failed to show that the error was prejudicial.”131 

Also noteworthy is People v. Thurow, which was issued prior to the Supplemental Opinion in 

Crespo.132 In Thurow, the Illinois Supreme Court briefly discussed the federal plain error rule in 

the context of distinguishing harmless error analysis from that of plain error review in *471 an 

effort to discern whether Apprendi errors could be deemed harmless.133 In this regard, the court 

noted that where a timely objection is made, as in Thurow, the State bears the burden of 

persuasion with respect to prejudice, while in cases subject to plain error review, where a timely 

objection is not interposed, the burden of persuasion falls on the defendant.134 The court 

ultimately concluded that Apprendi violations were subject to harmless error review135 and that 

the error at bar was harmless because there was overwhelming evidence that the victim was a 

member of defendant's household for sentencing enhancement purposes.136 

2. Confusion in the Illinois Appellate Courts Following Crespo 

The Illinois Supreme Court relied upon the federal plain error test in Crespo only in the context 

of Apprendi sentencing errors and never utilized such test for forfeited errors outside of that 

limited context.137 Soon, however, references to the federal test in non-Apprendi contexts began 

to enter into certain Illinois appellate decisions and indicated a marked confusion on the part of 

various panels as to how to define plain error.138 

The first reported Illinois appellate case to apply the federal plain error rule in a non-Apprendi 

context appears to be People v. Tisley.139 In Tisley, a jury convicted the defendant of armed 

robbery.140 After the police received a description of the offender from the victim, the police 

apprehended the defendant and placed him in a show-up with four other individuals.141 The 

victim identified the defendant as the robber.142 On appeal, the defendant argued that the trial 
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court erred in giving the jury a witness identification instruction that departed from the criminal 

pattern instructions.143 The defendant failed to object to the instruction *472 in the trial 

court.144 

In a two-to-one decision authored by Justice Patrick Quinn of the First District, the majority in 

Tisley applied the federal plain error test to determine whether the giving of the identification 

instruction constituted plain error.145 The majority relied specifically on Crespo, applied the 

federal test, and found that the instruction was not plain error because the defendant failed to 

show that he was prejudiced.146 More importantly, however, the majority concluded its decision 

by stating that “we also hold that when the issue is waived, as here, it is only reviewable under a 

plain error analysis, as explained in People v. Crespo.”147 

Justice Ellis Reid dissented, asserting that the Illinois plain error standard should have been 

applied.148 Justice Reid began his dissent as follows: 

I believe this matter should be remanded for a new trial in order to protect the process . . . . 

While I understand that remanding the matter may seem to be a futile act, one that may only 

serve as instructive in terms of future cases with other defendants, I believe it is necessary 

because of the fundamental nature of the rights at stake when a body politic takes steps to 

deprive a citizen of his liberty.149 

After outlining the Illinois standard and highlighting its disjunctive nature, Justice Reid pointed 

out that “even in a case where the relative closeness of the evidence is not necessarily an issue, 

plain error review can still be proper where the asserted error is fundamental to the integrity of 

the judicial process.”150 Justice Reid concluded by stating that, regardless of the evidence 

against the defendant, the accused did *473 not receive a fair trial as a result of the trial court's 

instructional error and, therefore, should be given a new trial.151 

After Tisley, other Illinois courts likewise applied the federal plain error test to non-Apprendi 

errors. For example, in People v. Durgan, the Fourth District applied the federal plain error test 

to determine whether the trial court's juror replacement procedure could be treated as plain 

error.152 In People v. Sharp, the same court, relying upon Crespo, applied the federal test in 

refusing to address the defendant's prosecutorial misconduct argument.153 In People v. Schickel, 

which involved the trial court's alleged failure to inform the defendant of the possible penalties 

for involuntary manslaughter, the First District refused to find plain error.154 The court 

referenced Rule 615(a) but engrafted the multi-step federal plain error test onto it rather than 

applying it as a free-standing test.155 Somewhat similarly, in People v. Brooks, the First District 

referred to both Rule 615(a) and the federal plain error test in finding that a prosecutor's 

comment in closing argument was not a prejudicial error that affected the defendant's substantial 

rights.156 

Some Illinois courts limited the application of the federal plain error rule to Apprendi errors 

while they maintained Rule 615(a)'s plain error rule for all other errors. In People v. Coleman, 
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the court considered a trial error regarding the scope of cross-examination under Rule 615(a)'s 

plain error rule while, in the same decision, it analyzed an alleged Apprendi violation under the 

federal plain error test.157 Likewise, in People v. Simmons, the court analyzed defendant's 

claims of prosecutorial misconduct and ineffective assistance of counsel pursuant to Rule 615(a) 

but considered the defendant's argument that his extended-term sentence violated Apprendi 

under the federal plain error rule.158 

The foregoing cases demonstrate the chaos that prevailed in the *474 appellate districts prior to 

the Illinois Supreme Court's clarification of the appropriate application of the plain error 

standard. 

E. Efforts of the State's Attorney's Office to Abrogate Illinois' Plain Error Test 

The State's Attorney's Office seized upon this confusion to advance its support of the 

prosecution-friendly federal plain error test. In fact, these efforts began prior to the issuance of 

the Supplemental Opinion in Crespo. In People v. Johnson, for example, which was argued prior 

to the release of Crespo's Supplemental Opinion,159 the Illinois Supreme Court highlighted the 

efforts by the State to persuade the court to abandon its traditional formulation of plain error 

analysis in favor of the federal rule: 

[T]he State in oral argument requested that we declare the plain error rule to be a standard of 

review rather than an exception to the “waiver doctrine.” The State also claims that “the closely 

balanced evidence test applied to Supreme Court Rule 615(a)'s plain error clause is . . . confusing 

and unworkable, it creates an internal conflict with Rule 615(a)'s harmless error clause, and 

should therefore be abandoned and replaced by the test used in the federal system to identify 

plain error.” The State urges us to abrogate our longstanding formulation of plain error analysis 

and adopt the “federal test,” as set forth in United States v. Olano . . . .160 

But the Illinois Supreme Court declined to address the State's contentions in Johnson.161 

Instead, the court applied the traditional Illinois plain error rule to the errors at issue.162 Later in 

its decision, the court referred briefly to the federal test and stated, “[i]n passing, we note that our 

disposition would be the same had we applied the Olano standard.”163 

Following the issuance of the Supplemental Opinion in Crespo, the Illinois Supreme Court, in 

addition to the subsequent release of its opinion in Johnson,164 issued no less than four decisions 

involving non- *475 Apprendi issues in which the court analyzed the forfeited errors under 

Illinois' traditional plain error test.165 Undeterred by these decisions, the State's Attorney's 

Office inundated the appellate courts with arguments that all forfeited errors had to be analyzed 

under the federal plain error standard referred to in Crespo.166 

III. Subject Opinions 
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The State's campaign to abrogate Illinois' plain error rule ultimately found its way to the Illinois 

Supreme Court, which resolved the issue in People v. Herron and People v. Durr. People v. 

Herron involved the State's challenge to the viability of the closely balanced evidence prong of 

the plain error test.167 In Herron, the Illinois Supreme Court explicitly rejected the State's 

request to eliminate Illinois' traditional plain error rule and defined, in substantial detail, the 

parameters of Illinois' plain error standard. People v. Durr, on the other hand, concerned Rule 

615(a)'s fair trial prong.168 In Durr, the court specifically enunciated the operation of Illinois' 

plain error rule in the context of instructional errors.169 

A. People v. Herron 

In People v. Herron, the Illinois Supreme Court tackled the enigmatic question of what 

constitutes plain error.170 In Herron, a jury convicted the defendant of first-degree murder and 

armed robbery.171 The sole issue raised on direct appeal was whether the trial judge erred by 

improperly instructing the jury concerning eyewitness identification *476 testimony.172 The 

defendant neither objected to the instruction at trial nor raised the issue in a post-trial motion.173 

The defendant, however, asked the appellate court to address the issue under the plain error 

doctrine.174 The appellate court, after considering the alleged instructional error under the plain 

error rule, reversed the defendant's convictions and remanded the case for a new trial.175 

Before the Illinois Supreme Court, the State “challenge[d] the continued viability of the ‘closely 

balanced evidence prong”’ of Illinois' traditional plain error rule and asked the court to adopt the 

federal plain error rule.176 More specifically, the State argued that “the closely balanced 

evidence prong improperly shifts the burden of persuasion from the defendant to the State to 

show the error was not prejudicial, effectively rendering the failure to preserve the error 

inconsequential.”177 Accordingly, the State asked the court to abandon its longstanding 

disjunctive test and to instead embrace the federal plain error test.178 

In addition, the State asserted that in People v. Thurow179 and People v. Crespo,180 the Illinois 

Supreme Court had already “adopted the federal test, but inexplicably retreated to the disjunctive 

test in later cases.”181 The State also contended that Rule 615(a)'s harmless error and plain error 

clauses, when read in conjunction, “indicate[d] that both preserved and unpreserved errors must 

be prejudicial before a reviewing court may reverse.”182 

After tracing the history of Illinois' plain error rule, reviewing its Apprendi decisions in People v. 

Crespo and People v. Thurow, and noting the divergent treatment of plain error in the appellate 

courts as a result of its reliance on the federal plain error test in Crespo, the court emphasized the 

congruency between the federal and state tests, *477 remarking that “[b]oth the texts of the 

federal and state plain-error rules, as well as their interpretation by the United States and Illinois 

Supreme Courts, are similar.”183 With respect to the individual prongs of the federal plain error 

rule, the court explained that both the federal and state tests: (1) require error; (2) require that the 

error must be plain; (3) require that the error must affect substantial rights; and (4) take into 
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account “the fairness, integrity, and public reputation of judicial proceedings.”184 Therefore, the 

court dismissed the State's claim that the federal and state plain error tests were “diametrically 

opposed” or “fundamentally divergent,” opining that “[u]ltimately, plain error involves the same 

considerations in federal and state court” and accounting for the differences as an outcome of the 

common law process.185 The court concluded its analysis on this point by noting that, “[o]ver 

time, different justices of different courts have added their idiosyncratic language to the case law, 

but changes in the language of plain error have not resulted in changes in the meaning of plain 

error.”186 

Similarly, the court rejected the State's argument that the Court adopted the federal plain error 

test in its decisions in Thurow and Crespo.187 Instead, as explained by the Court, because a 

question of first impression was raised in the rehearing petition in Crespo, “we understandably 

sought guidance from a superior court that already had decided that issue.”188 To avoid any 

future confusion, the court tersely declared: “We did not adopt Olano.”189 Rather, the court 

stated that it only referred to the federal plain error test “because, at its core, it is the same 

standard we already use.”190 

The court also rejected the State's characterization of plain error as a “standard of review.”191 

The court pointed out that the term “‘standard of review’ denotes ‘[t]he criterion by which an 

appellate court . . . measures . . . the propriety of an order, finding, or judgment entered by a 

lower court.”’192 Thus, the “plain error test is not a standard of *478 review.”193 The standard 

of review “refers to the stance that a reviewing court takes with respect to a trial court error, and 

is thus the wrong label in the context of plain error, where there is no trial court order to 

review.”194 According to the court, “[t]he plain error test . . . is more aptly described as a 

standard to help a reviewing court determine when to excuse forfeiture.”195 

The court then proceeded to reaffirm the disjunctive nature of Illinois' plain error test, which, 

according to the court, “does not offer two divergent interpretations of plain error, but instead 

two different ways to ensure the same thing--namely, a fair trial.”196 

With respect to the closely balanced evidence prong, the court stated that “where the evidence in 

a case is so closely balanced that the jury's guilty verdict may have resulted from the error and 

not the evidence, a reviewing court may consider a forfeited error in order to preclude an 

argument that an innocent person was wrongly convicted.”197 In such situations, the court noted 

that “the defendant must show both that there was plain error and that the evidence was so 

closely balanced that the error alone severely threatened to tip the scales of justice against 

him.”198 For its part, the State may reply to the defendant by arguing that the evidence was 

strongly weighted against the defendant and thus not closely balanced.199 

In discussing the fair trial prong, the court stated that “where the error is so serious that the 

defendant was denied a substantial right, and thus a fair trial, a reviewing court may consider a 

forfeited error in order to preserve the integrity of the judicial process.”200 In other words, “the 

https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F184317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F185317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F186317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F187317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F188317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F189317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F190317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F191317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F192317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F193317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F194317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F195317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F196317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F197317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F198317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F199317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F200317861928


defendant must prove there was plain error and that the error was so serious that it affected the 

fairness of the defendant's trial and challenged the integrity of the judicial process.”201 Under 

the fair trial prong, “[p]rejudice to the defendant is presumed because of the importance of the 

right involved, ‘regardless of the strength of the evidence”’ against the defendant.202 

Yet, as to demonstrating plain error under either prong, the court *479 emphasized that “the 

burden of persuasion remains with the defendant.”203 In sum, “the plain-error doctrine bypasses 

normal forfeiture principles and allows a reviewing court to consider unpreserved error when 

either (1) the evidence is close, regardless of the seriousness of the error, or (2) the error is 

serious, regardless of the closeness of the evidence.”204 

Finally, the court turned to the merits of the defendant's argument concerning the identification 

instruction at issue.205 The court noted that although instructional errors rise to the level of plain 

error only where they “create[] a serious risk” that a jury may have incorrectly entered a guilty 

verdict against a defendant due to a lack of understanding of the applicable law, “the seriousness 

of the risk depends upon the quantum of evidence presented by the State against the 

defendant.”206 Significantly, the court emphasized that in a case falling under the closely 

balanced evidence prong, “[t]he defendant need not prove that the error in the instruction 

actually misled the jury.”207 Instead, the court declared that “[i]f the defendant carries the 

burden of persuasion and convinces a reviewing court that there was error and that the evidence 

was closely balanced, the case is not cloaked with a presumption of prejudice. The error is 

actually prejudicial, not presumptively prejudicial.”208 Because there was only one eyewitness 

who could identify the defendant, as well as a conflicting physical description by another 

witness, the court found that the defendant, by demonstrating that the evidence was closely 

balanced, proved that the trial court's instructional error was prejudicial.209 Accordingly, the 

court affirmed the appellate court's decision reversing the defendant's convictions and remanding 

the case for a new trial.210 

*480 B. People v. Durr 

In People v. Durr, the court found that the trial court's non-pattern jury instructions constituted 

error.211 But the court held that such error did not rise to the level of plain error because the 

defendant failed to demonstrate that the instructions caused a “severe threat” to the fairness of 

his trial and compromised the integrity of the proceedings.212 

Following a jury trial, the defendant was convicted of three counts of predatory criminal sexual 

assault of a child and one count of aggravated kidnapping.213 On direct appeal, the defendant 

contended that the trial judge erred in giving non-Illinois Pattern Instructions (IPI) to the jury and 

thereby deprived the jury of the option of fully acquitting him on all the offenses, namely, both 

the greater- and lesser-included offenses.214 Although the defendant tendered the correct pattern 

instruction on greater- and lesser-included offenses at trial, the defendant failed to include the 
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instructional issue in a post-trial motion.215 Still, the defendant asked the appellate court to 

address the issue under the fair trial prong of the plain error doctrine.216 

The appellate court, after considering the alleged instructional errors under the second prong of 

Rule 615(a)'s plain error rule, reversed the defendant's convictions and remanded the case for a 

new trial, finding that the trial court's non-IPI instructions denied the jury “the opportunity to 

acquit defendant of the lesser-included offenses.”217 Yet, upon denying the State's ensuing 

petition for leave to appeal, the Illinois Supreme Court issued a supervisory order vacating the 

appellate court's judgment and remanding the case for reconsideration in light of its decisions in 

People v. Crespo and People v. Thurow.218 On remand, *481 the appellate court, as instructed, 

revisited the instructional issues under the federal plain error test and held “that the giving of the 

altered instruction by the trial court was not error and that defendant was not deprived of a fair 

trial.”219 The Illinois Supreme Court granted the defendant's petition for leave to appeal.220 On 

appeal to the high court, the defendant alleged “that the appellate court ‘erred in applying the 

federal plain-error test to [his] case”’ and that application of Illinois' plain error test would have 

altered the outcome of the appeal.221 

In addressing the defendant's claim, the Illinois Supreme Court pointed out that “we can review 

any question not otherwise properly preserved if we believe that plain error affecting a 

substantial right may have occurred.”222 Because the evidence was not closely balanced, the 

court reviewed the defendant's assertion of error under Rule 615(a)'s fair trial prong. 

The court began its discussion by noting that a defendant who raises a forfeited instructional 

error bears the burden of persuasion.223 In this regard, the court, borrowing from its recent 

decision in People v. Hopp,224 which involved a case under Rule 451(c), explained that that 

rule, which is analogous to Rule 615(a), “does not require that defendant prove beyond doubt 

that [his] trial was unfair because [an instructional error] misled the jury to convict [him]. It does 

require that [he] show that the error caused a severe threat to the fairness of [his] trial.”225 

Accordingly, in order to demonstrate plain error, a defendant must show that the instructional 

error “creates a serious risk that the jurors incorrectly convicted the defendant because they did 

not understand the applicable law, so as to severely threaten the fairness of the trial.”226 

Turning to the merits of the defendant's claim, the court first addressed whether the trial court 

committed error in failing to accept the defendant's tendered IPI charge instruction concerning 

greater- and *482 lesser-included offenses.227 The court first ruled that the trial court erred in 

refusing to give the defendant's instruction.228 The court then held that the trial judge erred in 

giving non-IPI instructions on this subject because he did not find that the proffered instruction 

failed to accurately state the law, as is required by Illinois Supreme Court Rule 451(a).229 

Notwithstanding these errors, the court ruled that the trial court's instructional errors were de 

minimus and did not result in “fundamental unfairness” or cause a “severe threat” to the integrity 

of the trial proceedings in defendant's case.230 Although the correct IPI verdict forms were not 
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given to the jury, the court found that “adequate verdict forms were read to the jury” and that the 

jurors were adequately apprised of their option of acquitting the defendant on all three of the 

offenses at issue, i.e., the greater- and two lesser-included offenses.231 As such, the court 

concluded that the defendant did not establish plain error.232 Yet, importantly for future cases, 

the court cautioned that 

[i]f the instructions given the jury had denied the jury the option of returning a general “not 

guilty” verdict, as defendant contends, a significant structural error would have occurred for 

purposes of our rules, substantial rights would in fact have been violated, and the fairness and 

integrity of the trial process would have been compromised.233 

Because the defendant was unable to demonstrate plain error, the court held that “the procedural 

default must be honored.”234 Thus, the court affirmed the judgment of the appellate court.235 

*483 IV. Analysis 

A closer analysis of both cases reveals their significance for Illinois practitioners. In People v. 

Herron, the court strongly reaffirmed its commitment to Illinois' plain error rule and correctly 

refused to adopt the federal plain error rule.236 Although the court's scholarly opinion will 

greatly benefit practitioners in so far as it succinctly defines the parameters of Illinois' 

disjunctive test, the court's reasoning was flawed to the extent that it attempted to equate the state 

and federal plain error tests.237 An analysis of People v. Durr clearly exemplifies the continued 

importance of adhering to the traditional Illinois rule rather than allowing the abrogation of that 

rule in favor of the more prosecution-friendly federal rule.238 

A. Herron: An Improper Comparison to the Federal Rule 

Contrary to the court's dicta in Herron, the federal plain error rule is not “the same standard we 

already use.”239 Although the two tests share certain similar elements, the tests are substantively 

different, as the federal test includes a harmless error analysis and the state test does not.240 This 

distinction is critical and highlights the reason why the State campaigned so vigorously to 

abrogate Illinois' plain error test in favor of the prosecution-friendly federal test.241 In addition, 

the rules are different with respect to their discretionary and ministerial natures, their scope, and 

their origin.242 Furthermore, an examination of the legal distinctions between the two tests is 

necessary to expose the State's newest efforts to undermine the court's holding through its 

advancement in the appellate courts of the argument that a harmless error analysis is required 

under Illinois' plain error rule.243 

*484 With respect to the elements of the federal and state plain error tests, it is uncontested that, 

as construed by the courts, the respective tests employ similar terminology. Both federal and 

state tests require “error.”244 Likewise, with regard to what is “plain,” there seems to be no 

marked distinction between the federal and state tests.245 
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The analysis of the third limitation under the federal test, however, is wholly distinct and 

highlights the significant, substantive differences between the federal and state plain error 

inquiries. The third and final element under Rule 52(b) of the Federal Rules of Criminal 

Procedure is that the plain error must “affect[] substantial rights,” which has been construed to 

mean that the error must be prejudicial.246 Further, “[i]t is the defendant rather than the 

Government who bears the burden of persuasion with respect to prejudice.”247 Therefore, under 

Rule 52(b), the reviewing court must engage in a harmless error inquiry, just as if it was 

conducting a traditional harmless error analysis under Rule 52(a) of the Federal Rules of 

Criminal Procedure.248 

In direct contrast to the federal test, Illinois' plain error rule does not include a harmless error 

analysis under either prong.249 With respect to *485 the closely balanced evidence prong, more 

than a quarter-of-a-century ago, Justice Ryan wrote that, “the court will look at the record only to 

see if the evidence is ‘closely balanced.’ . . . There is no need to apply the harmless error test or, 

if the error involves a constitutional right, the harmless-beyond-a-reasonable-doubt test.”250 

Likewise, as to the fair trial prong of Illinois' plain error test, there is no harmless error analysis. 

With respect to the court's responsibility to consider “[p]lain errors or defects affecting 

substantial rights” under the second prong of Illinois' disjunctive test, Justice Ryan stated: 

Thus I believe that under this second aspect of the plain error rule, the errors that will be 

considered as not having been waived, although not properly preserved, are those that are so 

fundamental to the integrity of the judicial process that they cannot be waived or forfeited by the 

failure to raise them in the trial court. I also believe that, being so fundamental to the integrity of 

the judicial process, they must be considered by the court regardless of the guilt of the defendant 

and therefore the harmless error test, even harmless error beyond a reasonable doubt, is not 

relevant.251 

Both of these principles were reaffirmed in Herron. With respect to the closely balanced 

evidence prong, the court explicitly rejected the State's argument that the defendant had to 

demonstrate actual prejudice: “The defendant need not prove that the error in the instruction 

actually misled the jury.”252 Instead, the court made clear that “[i]f the defendant carries the 

burden of persuasion and convinces a reviewing court that there was error and that the evidence 

was closely balanced, the case is not cloaked with a presumption of prejudice. The error is 

actually prejudicial, not presumptively prejudicial.”253 The court explained that “[w]hen there is 

error in a close case, we choose to err on *486 the side of fairness, so as not to convict an 

innocent person.”254 In other words, the court refused to engage in a harmless error analysis 

under the closely balanced evidence prong. Instead, a defendant need only demonstrate “that 

there was error and that the evidence was closely balanced”;255 he need not demonstrate that the 

error actually prejudiced the outcome of the proceedings, which is the hallmark of a harmless 

error inquiry.256 
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With respect to the fair trial prong, the court pointed out that “[p]rejudice to the defendant is 

presumed because of the importance of the right involved, ‘regardless of the strength of the 

evidence.”’257 This holding leaves no doubt that harmless error is not a component in the plain 

error analysis under Illinois' fair trial prong. Rather, a defendant need only demonstrate that there 

was “plain error” and that such error “challenged the integrity of the judicial process.”258 

Another substantive distinction between the federal and state plain error rules is that the federal 

test is discretionary, while, at least with respect to errors falling under the fair trial prong, the 

state test is mandatory.259 As explained by the United States Supreme Court, “Rule 52(b) is 

permissive, not mandatory. If the forfeited [‘]error[’] is ‘plain’ and ‘affect [s] substantial rights,’ 

the court of appeals has authority to order correction, but is not required to do so.”260 If the 

aforementioned three conditions of Rule 52(b) are met, the reviewing court may exercise its 

discretion to correct the error only if it “seriously affects the fairness, integrity or public 

reputation of judicial proceedings.”261 

Conversely, despite the language of Illinois' plain error rule providing that “[p]lain errors or 

defects affecting substantial rights may be noticed although they were not brought to the 

attention of the trial court,”262 the Illinois Supreme Court pronounced that, in considering errors 

pursuant to the fair trial prong, “as guardians of the constitutional rights and the integrity of the 

criminal justice system, we must order a new trial when . . . we conclude that defendant did not 

receive a fair *487 trial.”263 Therefore, once a defendant demonstrates that there was a “plain” 

“error” that “affect[ed] substantial rights,” reversal is mandated.264 In fact, the same conclusion 

may be drawn with respect to the closely balanced evidence prong in light of the court's opinion 

in Herron.265 Thus, in a case, like Herron, where the defendant persuades the reviewing court 

that there was plain error and the evidence was closely balanced, reversal is required.266 

In addition, the scope of relief granted under the fair trial prong of Illinois' plain error rule seems 

to be considerably broader than that under the federal rule. For example, after applying the fair 

trial prong, Illinois courts have ordered reversals in cases involving the right to a jury trial, 

serious prosecutorial misconduct, the admission of polygraph evidence, directing a verdict on 

lesser-included offenses, and other errors affecting substantial rights.267 In contrast, under 

federal jurisprudence, there is only a limited group of errors that have been found to be 

“structural”268 and, therefore, beyond the scope of harmless error, and thus federal plain error, 

review.269 These include the complete denial of counsel270 and trial before a biased judge.271 

Finally, in Herron, the court commenced its discussion of the interrelationship between the 

federal and state plain error rules by noting that “[b]oth the texts of the federal and state plain 

error rules . . . are similar.”272 Although this observation is correct, it in no way *488 implies 

that the rules are substantively the same.273 First, both prongs of Illinois' present-day plain error 

rule were already being defined in Illinois common law practice prior to the codification in 1946 

of Rule 52 of the Federal Rules of Criminal Procedure and the subsequent enactment in 1963 of 

section 121-9(a), the precursor to Rule 615(a).274 
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Second, because Rule 52(b) is a statutory creation of Congress, “federal courts have no more 

discretion to disregard the Rule's mandate than they do to disregard constitutional or statutory 

provisions.”275 In direct contrast, the Illinois Constitution provides that the “[g]eneral 

administrative and supervisory authority over all courts is vested in the Supreme Court and shall 

be exercised . . . in accordance with its rules.”276 This judicial power encompasses the 

“application of the law” and “rulemaking authority.”277 Thus, unlike the federal courts, which 

are constrained by the dictates of the legislature, the Illinois Supreme Court has full authority 

over the interpretation of its own rules. 

Third, Illinois courts are under no obligation to grant comity to an interpretation given by the 

federal courts to the federal plain error rule.278 This is especially so where, as here, the federal 

test incorporates a harmless error analysis that would effectively undermine the ability of the 

Illinois judiciary to protect “the integrity of the criminal justice system,” regardless of the weight 

of the evidence against a particular defendant.279 

In sum, although there are certain similarities between the federal and Illinois plain error tests, 

there are significant, substantive differences between the two rules. The most important 

distinction between the two tests is that the federal plain error rule incorporates a harmless error 

analysis whereas Illinois' plain error rule does not. It is this difference more than any other that 

permits reviewing courts in Illinois to ensure that the due process and fair trial rights of criminal 

defendants are *489 preserved on appeal. 

B. Durr: Demonstrating the Importance of Illinois' Traditional Rule 

The distinction between the Illinois and federal plain error rules can be clearly seen in the 

divergent rulings in the two appellate court decisions in People v. Durr,280 in which the 

application of the respective plain error rules was outcome determinative. 

During the first appellate case in the First District, the reviewing court considered the alleged 

instructional error, which involved greater- and lesser-included offenses, under Rule 615(a)'s 

plain error test.281 The First District stated that “the instruction as given effectively denied the 

jury the opportunity to acquit defendant of the lesser-included offenses.”282 The court noted that 

“the instruction conveyed the message to the jury that its only duty was to determine whether 

defendant was guilty or not guilty of predatory criminal sexual assault [the greater offense], in 

effect directing a verdict of guilty on the lesser included offenses . . . .”283 The majority 

concluded as follows: “We believe the giving of the non-IPI instruction was an error of such 

magnitude that there is substantial risk that defendant was denied a fair and impartial trial.”284 

Accordingly, the majority found plain error and reversed and remanded the case for a new 

trial.285 However, one justice dissented, remarking: “Admittedly, the instructions could have 

been confusing. But the defendant made no objection to these instructions. I believe he forfeited 

his right to challenge them on appeal. The evidence against the defendant was strong. Given the 

severe circumstances of the case, the jury returned the proper verdicts.”286 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCRPR52&originatingDoc=I621547d15ad411dbbe1cf2d29fe2afe6&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F275317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F276317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F277317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F278317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F279317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F280317861928
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000008&cite=ILSTSCTR615&originatingDoc=I621547d15ad411dbbe1cf2d29fe2afe6&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F281317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F282317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F283317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F284317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F285317861928
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnote_F286317861928


Yet following a remand from the Illinois Supreme Court, the same panel reviewed the identical 

instructional errors under the federal plain error rule287 and found that the trial court's altered 

jury instruction was *490 not plainly erroneous.288 The First District found that “defendant has 

likewise failed to demonstrate that he was prejudiced by the altered instruction.”289 The court 

also held that the instructional error at issue “did not seriously affect the fairness, integrity or 

public reputation of judicial proceedings.”290 Thus, under the federal plain error rule, the same 

panel reached the opposite conclusion the majority had reached in the first appeal, ruling that the 

trial court's non-IPI instruction “was not error and that defendant was not deprived of a fair 

trial.”291 

The conflicting outcomes in the appellate court in Durr depending on which rule is applied 

demonstrate how Illinois' plain error rule enables reviewing courts to protect the integrity of the 

judicial process for all defendants, regardless of whether the error at bar prejudiced the particular 

defendant. The role of the court as guarantor of constitutional rights not only ensures a greater 

uniformity of application but leads to a recognition of the equality of all accused persons before 

the law where errors impugn the fundamental fairness of the penal process. 

V. Conclusion 

The Illinois Supreme Court's decisions in People v. Herron and People v. Durr will provide 

important guidance to practitioners in defining the parameters of Illinois' plain error rule. In 

addition, the Court's rejection of the State's request to abrogate Illinois' longstanding plain error 

test in favor of the federal test will help to end the confusion in the appellate courts about which 

plain error standard to apply. Moreover, in reaffirming its commitment to Illinois' traditional 

plain error formulation, the court has demonstrated not only its independence but its adherence to 

the pursuit of substantive justice over the technicalities of legal procedure. 
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exceptions to the general rule that criminal defendants are required to make timely procedural 

motions and contemporaneous objections to pre-trial or trial errors to avoid losing the right to 

raise those errors on appeal). 
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See infra Part II.A.1 (defining the plain error doctrine and describing its application). 
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See infra Parts II.A.2-3 (tracing the history of the Illinois' plain error doctrine and its two-prong 

test). 
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See infra Part II.B (describing the elements of the federal plain error test and the permissive 

nature of its application). 
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See infra Part II.D.1 (demonstrating the Illinois Supreme Court's application of Apprendi and the 

federal plain error test to Illinois decisions). See also Apprendi v. New Jersey, 530 U.S. 466, 498 

(2000) (holding that any fact, other than a prior conviction, that increases the penalty for a crime 

beyond the statutory maximum must be submitted to a jury and proved beyond a reasonable 

doubt). 

11 

See infra Part II.D.2 (detailing decisions that resulted in confusion among the Illinois appellate 

courts as to the definition of plain error in Illinois). 

12 

See infra Part II.E (discussing the arguments of the State's Attorney's Office for implementing 

the federal plain error rule in various cases and the Illinois Supreme Court's rejection thereof). 

13 

See infra Part III (outlining the Illinois Supreme Court's decisions in People v. Herron and 

People v. Durr). 

14 

See infra Part IV.A (analyzing the Illinois Supreme Court's decision in People v. Herron and 

discussing how it aids in the prevention of convicting innocent persons and safeguarding the 

integrity of the criminal justice system). 
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15 

See infra Part IV.B (analyzing the Illinois Supreme Court's decision in People v. Durr and 

discussing the importance of maintaining the Illinois rule). 

16 

See infra Part II.A.1 (defining the plain error rule and its relationship to the harmless error rule). 

17 

See infra Parts II.A.2-3 (explaining the evolution of the Illinois plain error rule and its underlying 

principles). 

18 

See infra Parts II.B-C (examining and contrasting the federal plain error test with the rule in 

Illinois). 

19 

See infra Part II.D.1 (analyzing the incorporation of the federal plain error rule in Illinois cases, 

including People v. Crespo). 

20 

See infra Part II.D.2 (reviewing other Illinois cases referencing the federal plain error rule 

following People v. Crespo). 

21 

See infra Part II.E (outlining efforts by the Illinois State's Attorney's Office to promote judicial 

adoption of the federal plain error test). 

22 

People v. Herron, 830 N.E.2d 467, 475 n.1 (Ill. 2005). 

23 

Black's Law Dictionary 1035 (5th ed. 1979). 

24 

Id. 
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See People v. Thurow, 786 N.E.2d 1019, 1025 (Ill. 2003) (noting that a plain error analysis 

“applies where the defendant has failed to make a timely objection”). 

26 

People v. Enoch, 522 N.E.2d 1124, 1130 (Ill. 1988). In Illinois, the requirement that defense 

counsel specify the grounds for a new trial in a written motion is statutory in nature. See 725 Ill. 

Comp. Stat. 5/116-1 (West 2004) (describing the process by which a defendant may be granted a 

new trial; the defendant must file a written motion within thirty days, specify the grounds for the 

new trial, and serve reasonable notice on the state). 

27 

People v. Caballero, 464 N.E.2d 223, 227, 231-32 (Ill. 1984); see also Herron, 830 N.E.2d at 

472-73 (Ill. 2005) (“The so-called waiver principle encourages the defendant to raise issues 

before the trial court, allowing the court to correct its own errors before the instructions are 

given, and consequently disallowing the defendant to obtain a reversal through inaction.”). 

28 

In common practice, courts and practitioners often refer to the plain error rule as an exception to 

the “waiver” doctrine. Yet, with respect to the general concept of “waiver,” it should be noted 

that courts often incorrectly use the terms “waiver,” “forfeiture,” and “procedural default” 

interchangeably in criminal cases. People v. Blair, 831 N.E.2d 604, 615 (Ill. 2005). The Illinois 

Supreme Court is no exception. See id. (collecting cases). These terms, however, are not 

equivalent and have different technical meanings. 

“Waiver” strictly means “the intentional relinquishment or abandonment of a known right.” 

Johnson v. Zerbst, 304 U.S. 458, 464 (1938). See Blair, 831 N.E.2d at 615 n.2 (distinguishing 

waiver, forfeiture, and procedural default). “Forfeiture,” on the other hand, is “the failure to 

make the timely assertion of a right.” United States v. Olano, 507 U.S. 725, 733 (1993). Similar 

to the latter term, the phrase “procedural default” relates to “a failure by counsel to comply with 

certain procedural requirements,” which failure “results in the forfeiture of the defendant's right 

to raise that error on appeal.” Blair, 831 N.E.2d at 615 n.2. Thus, certain rights may be forfeited 

by means short of waiver like the right to a public trial, but others may not like the right to 

counsel and the right to trial by jury. See Freytag v. Commissioner, 501 U.S. 868, 894 n.2 (1991) 

(Scalia, J., concurring in part and concurring in judgment) (giving examples of those instances 

where rights may be forfeited by means short of waiver and those where they may not). 

Thus, in applying the plain error rule in practice, litigants are most often addressing errors that 

have been technically “forfeited” rather than “waived.” Cf. Blair, 831 N.E.2d at 615 (adopting 

the term “forfeited” in its opinion to refer to issues that could have been raised, but were not, and 

are therefore barred); People v. Free, 522 N.E.2d 1184, 1189-90 (Ill. 1988) (Ryan, J., specially 
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concurring) (noting that the case involved procedural default rather than waiver); People v. 

Corrie, 690 N.E.2d 128, 134-35 (Ill. App. Ct. 4th Dist. 1998) (employing the term “forfeiture,” 

as opposed to “waiver,” to analyze a sentencing issue where no post-sentencing motion was 

filed). 

29 

Herron, 830 N.E.2d at 474. 

30 

People v. Precup, 382 N.E.2d 227, 231 (Ill. 1978). 

31 

Herron, 830 N.E.2d at 474. 

32 

Id. 

33 

People v. Underwood, 378 N.E.2d 513, 516 (Ill. 1978). 

34 

People v. Thurow, 786 N.E.2d 1019, 1025 (Ill. 2003). 

35 

People v. Singer, 628 N.E.2d 592, 597 (Ill. App. Ct. 1st Dist. 1993) (quoting People v. Jenkins, 

568 N.E.2d 122, 128 (Ill. App. Ct. 1st Dist. 1991)). 

36 

Thurow, 786 N.E.2d at 1025 (quoting United States v. Olano, 507 U.S. 725, 734 (1993)). 

37 

Chapman v. California, 386 U.S. 18, 24 (1967), overruled in part on other grounds by Brecht v. 

Abrahamson, 507 U.S. 619 (1993). The Illinois Supreme Court has identified three approaches 

for measuring constitutional error pursuant to Chapman: (1) whether the error might have 

contributed to the conviction; (2) whether the other evidence in the case overwhelmingly 

supports a conviction; and (3) “whether the improperly admitted evidence is merely cumulative 

or duplicates properly admitted evidence.” People v. Patterson, No. 98641, 2005 Ill. LEXIS 

2069, at *28-*29 (Dec. 15, 2005). See People v. Brown, 842 N.E.2d 1141, 1150 (Ill. App. Ct. 
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2005) (applying the Chapman test to confrontation clause errors and finding that errors were not 

harmless beyond a reasonable doubt). 
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Ill. Sup. Ct. R. 615(a). 

39 

See Ill. Rev. Stat. ch. 38 § 121-9(a) (West 1963) (stating that “any error, defect, irregularity or 

variance which does not affect substantial rights shall be disregarded [and] [p]lain errors or 

defects affecting substantial rights may be noticed although they were not brought to the 

attention of the trial court”). 

40 

See Smith-Hurd Ill. Ann. Stat. ch. 38 §§ 115-1 to 1000, at 226, Hist. & Stat. Notes (1990); 

Introductory Committee Comments, 36 Ill. 2d 18, 24 (1967) (regarding criminal appeals rules). 

41 

Cf. Ill. Sup. Ct. R. 615(a) (stating the same rule as stated in § 121-9(a) of the Illinois Code of 

Criminal Procedure of 1963). 

42 

Ill. Sup. Ct. R. 451(c). Rule 451(c) “is expressly addressed to the failure to make a timely trial 

objection” to a jury instruction. People v. Keene, 660 N.E.2d 901, 916 (Ill. 1995). Thus, where a 

defendant makes a timely objection to an instructional error at trial but fails to include the issue 

in a post-trial motion, plain error review is available under Rule 615(a) instead. See People v. 

Durr, 830 N.E.2d 527, 535 (Ill. 2005) (finding that even if no chance of excusing the bar exists 

under Rule 451(c), an avenue exists for plain error relief under Rule 615(a)). 

43 

People v. Armstrong, 700 N.E.2d 960, 969 n.3 (Ill. 1998). 

44 

People v. Herron, 830 N.E.2d 467, 473 (Ill. 2005) (“Rule 451(c) is coextensive with the ‘plain 

error’ clause of Supreme Court Rule 615(a)....”). 
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People v. Johnson, 803 N.E.2d 405, 411-12 (Ill. 2003) (emphasis added) (marshaling cases). 
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Keene, 660 N.E.2d at 910. 

47 

See infra Parts II.A.3.a-b (analyzing the two prongs of the Illinois palin error test). 

48 

135 N.E. 422, 423 (Ill. 1922). 

49 

Id. (emphasis added) (citations omitted). 

50 

People v. Nowak, 24 N.E.2d 50, 50 (Ill. 1939). 

51 

Id. 

52 

People v. Keene, 660 N.E.2d 901, 910 (Ill. 1995). 

53 

People v. Mullen, 566 N.E.2d 222, 226 (Ill. 1990) (quoting People v. Carlson, 404 N.E.2d 233, 

238 (Ill. 1980)). 

54 

Id. 

55 

Nowak, 24 N.E.2d at 51, 52 (remarking on several occasions when defendants did not receive a 

“fair trial”). 

56 

People v. Burson, 143 N.E.2d 239, 245 (Ill. 1957) (quoting 3 Am. Jur. Appeal and Error § 248 

(1936)). 

57 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995222101&pubNum=578&originatingDoc=I621547d15ad411dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_578_910&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_910
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F47317861928_ID0ERSAG
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F48317861928_ID0ESTAG
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1922111472&pubNum=577&originatingDoc=I621547d15ad411dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_577_423&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_577_423
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F49317861928_ID0EIUAG
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F50317861928_ID0EGVAG
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940112312&pubNum=578&originatingDoc=I621547d15ad411dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_578_50&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_50
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F51317861928_ID0EZVAG
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F52317861928_ID0E1WAG
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995222101&pubNum=578&originatingDoc=I621547d15ad411dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_578_910&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_910
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F53317861928_ID0EFYAG
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990179856&pubNum=578&originatingDoc=I621547d15ad411dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_578_226&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_226
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980116858&pubNum=578&originatingDoc=I621547d15ad411dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_578_238&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_238
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980116858&pubNum=578&originatingDoc=I621547d15ad411dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_578_238&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_238
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F54317861928_ID0ESYAG
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F55317861928_ID0EUZAG
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940112312&pubNum=578&originatingDoc=I621547d15ad411dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_578_51&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_51
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F56317861928_ID0ET1AG
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957111872&pubNum=578&originatingDoc=I621547d15ad411dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_578_245&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_578_245
https://a.next.westlaw.com/Document/I621547d15ad411dbbe1cf2d29fe2afe6/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad7051c00000150496def8f3f241492%3FNav%3DANALYTICAL%26fragmentIdentifier%3DI621547d15ad411dbbe1cf2d29fe2afe6%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=a4119e43f5397cda6e08e82909ccc78f&list=ANALYTICAL&rank=1&grading=na&sessionScopeId=116ecbbdc4b630e8de516e9a5f0dff0d&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_footnoteReference_F57317861928_ID0E62AG


See People v. Bracey, 821 N.E.2d 253, 256-58 (Ill. 2004) (granting defendant a new trial where 

during a second trial he was not asked whether he wished to waive his right to a jury trial as he 

had done in his first trial). 

58 

See People v. Johnson, 803 N.E.2d 405, 412, 423-25 (Ill. 2003) (reversing the convictions of 

three defendants where prosecutors made improper remarks during closing argument); see also 

People v. Blue, 724 N.E.2d 920, 940-42 (Ill. 2000) (granting a new trial due to the State's 

improper suggestions to the jury and the introduction of a bloodied police uniform and 

editorialized objections). 

59 

See People v. Vargas, 673 N.E.2d 1037, 1041-43 (Ill. 1996) (finding plain error where the trial 

judge was absent during the Assistant State's Attorney's cross-examination of the defendant in 

which he read into evidence a statement, describing the crime, taken by him from the defendant). 

60 

See People v. Baynes, 430 N.E.2d 1070, 1079 (Ill. 1981) (holding that admission of polygraph 

evidence was plain error because the evidence was not reliable and there was a risk of the jury 

construing the evidence as conclusive). 

61 

See People v. Bristow, 400 N.E.2d 511, 513-14 (Ill. App. Ct. 1st Dist. 1980) (reversing 

conviction and granting a new trial where defense counsel did not reply to the trial court's 

question of whether the defendant waived the right to a jury trial because the trial court has a 

duty to make sure that a defendant's waiver is expressly made in open court). 

62 

See People v. Largent, 786 N.E.2d 1102, 1106-07, 1109 (Ill. App. Ct. 4th Dist. 2003) (asserting 

that the court may consider a claim of double jeopardy even though the defendant failed to assert 

that claim by a post-trial motion after his second trial). 

63 

See People v. James, 626 N.E.2d 1337, 1345-47 (Ill. App. Ct. 1st Dist. 1993) (holding that the 

trial judge's failure to give the jury the option of acquitting the defendant of arson had the effect 

of directing a guilty verdict for that charge and was found to be plain error). 

64 
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See People v. Scott, 612 N.E.2d 7, 9 (Ill. App. Ct. 1st Dist. 1993) (finding that the trial court 

committed reversible error where it submitted verdict forms to the jury for only one of the three 

counts charged in the indictment). 

65 

See People v. Quinones, 839 N.E.2d 583, 592-93 (Ill. App. Ct. 1st Dist. 2005) (finding that the 

defendant's multiple convictions based on the same act violated the one-act, one-crime doctrine 

and thus resulted in plain error). 

66 

People v. Blue, 724 N.E.2d 920, 940-41 (Ill. 2000). 

67 

People v. Green, 386 N.E.2d 272, 277 (Ill. 1979) (Ryan, J., specially concurring), quoted in Blue, 

724 N.E.2d at 941, and People v. Keene, 660 N.E.2d 901, 910 (Ill. 1995). 

68 

Blue, 724 N.E.2d at 940 (emphasis added). 

69 

Id. at 941. 

70 

Green, 386 N.E.2d at 277 (Ryan, J., specially concurring) (quoting Screws v. United States, 325 

U.S. 91, 107 (1945)). 

71 

Fed. R. Crim. P. 52(b). In 2002, the language of Rule 52(b) was amended “as part of the general 

restyling of the Criminal Rules to make them more easily understood and to make style and 

terminology consistent throughout the rules.” Fed. R. Crim. P. 52(b), advisory committee's notes, 

2002 amendments. 

72 

507 U.S. 725 (1993). 

73 
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Id. at 732. See also Johnson v. United States, 520 U.S. 461, 466-67 (1997) (identifying the three 

conditions that must be met before a federal appellate court can correct an error not raised at 

trial). 
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Olano, 507 U.S. at 732-33. 

75 

Id. at 734. 

76 

Id. at 732. 

77 

Id. at 734. 

78 

See id. (noting that an analysis under Rule 52(b) normally requires the same kind of inquiry as a 

Rule 52(a) harmless error analysis). 

79 

Id. at 734-35. 

80 

Id. at 735. 

81 

Id. at 732 (quoting United States v. Young, 470 U.S. 1, 15 (1985)). 

82 

Id. at 736. 

83 

Id. at 737. In Olano, for example, the Court never reached the question of whether the error 

“seriously affect[ed] the fairness, integrity or public reputation of judicial proceedings” because 

it held that the petitioners failed to demonstrate that the presence of alternate jurors during jury 

deliberations was prejudicial such that it “affect[ed] substantial rights.” Id. at 737-41. 
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of plain error). Cotton, in turn, relied upon the explication of the test as set forth in Olano. See 

Cotton, 535 U.S. at 631-32 (quoting United States v. Olano, 507 U.S. 725, 732 (1993)). 

130 

Crespo, 788 N.E.2d at 1124. 

131 

Id. at 1125. 

132 

People v. Thurow, 786 N.E.2d 1019 (Ill. 2003). 

133 

Id. at 1025; see supra Part II.A.1 (discussing the differences between plain error and harmless 

error analysis). 

134 

Thurow, 786 N.E.2d at 1025. 

135 

Id. at 1028. 

136 

Id. at 1030. 

137 

See supra Part II.D.1 (discussing the Illinois Supreme Court's reliance on the federal plain error 

test only in the context of Apprendi sentencing errors); see also infra note 165 and accompanying 

text (noting four cases, decided after Crespo, in which the Illinois Supreme Court analyzed non-

Apprendi forfeited errors under Illinois' traditional plain error test). 

138 

See infra notes 139-158 and accompanying text (discussing appellate court's application of the 

federal plain error test in the Apprendi and non-Apprendi contexts). 

139 

People v. Tisley, 793 N.E.2d 181 (Ill. App. Ct. 1st Dist. 2003). 
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140 

Id. at 183. 

141 

Id. 

142 

Id. 

143 

Id. at 184. The instructional error that the court considered is commonly known as a Gonzalez 

issue, based upon the appellate court's decision in People v. Gonzalez, 761 N.E.2d 198 (Ill. App. 

Ct. 1st Dist. 2001). 

144 

Tisley, 793 N.E.2d at 184. 

145 

Justice Quinn seemed to be the most zealous judicial advocate in favor of adopting the federal 

plain error test. See, e.g., Tisley, 793 N.E.2d at 185-87 (Quinn, J., authoring) (applying federal 

plain error test to jury instruction issue and making a judicial pronouncement that, in the future, 

forfeited errors were only reviewable under the federal plain error test); People v. Schickel, 807 

N.E.2d 1195, 1204 (Ill. App. Ct. 1st Dist. 2004) (Quinn, J., specially concurring) (combining 

Rule 615(a) and the federal test and remarking that “I completely concur with everything in the 

majority's decision.”), appeal denied, 823 N.E.2d 976 (Ill. 2004); cf. People v. Saraceno, 791 

N.E.2d 1239, 1246-50 (Ill. App. Ct. 1st Dist. 2003) (Quinn, J., dissenting) (dissenting where the 

majority found plain error under the closely balanced evidence prong of Rule 615(a) and 

advocating for a harmless error analysis). 

146 

Tisley, 793 N.E.2d at 186-87. 

147 

Id. at 187 (emphasis added) (citation omitted). 

148 

Id. at 188 (Reid, J., dissenting). 
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Id. at 189. 
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People v. Durgan, 806 N.E.2d 1233, 1245-47 (Ill. App. Ct. 4th Dist. 2004), appeal denied, 839 

N.E.2d 1029 (Ill. 2005). 
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People v. Sharp, 825 N.E.2d 706, 715-16 (Ill. App. Ct. 4th Dist. 2005). 
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People v. Schickel, 807 N.E.2d 1195 (Ill. App. Ct. 1st Dist. 2004), appeal denied, 823 N.E.2d 

976 (Ill. 2004). 
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Id. at 1204. 
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People v. Brooks, 803 N.E.2d 626, 629, 631 (Ill. App. Ct. 1st Dist. 2004), appeal denied, 824 

N.E.2d 286 (Ill. 2004). In fact, the court even engaged in a separate harmless error analysis. Id. at 

633. 
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People v. Coleman, 806 N.E.2d 1113, 1119-22 (Ill. App. Ct. 1st Dist. 2004), appeal denied, 823 

N.E.2d 970 (Ill. 2004). 
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People v. Simmons, 794 N.E.2d 995, 999-1000 (Ill. App. Ct. 1st Dist. 2003). 
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People v. Johnson, 803 N.E.2d 405 (Ill. 2003). Oral argument in Johnson was conducted on 

November 13, 2002, more than four months prior to issuance of the Supplemental Opinion in 

Crespo. See People v. Crespo, 788 N.E.2d 1117, 1117 (Ill. 2001), as modified upon denial of 

rehearing (Ill. 2003) (explaining Apprendi violation was not prejudicial and therefore was not 

plain error). 

160 

Johnson, 803 N.E.2d at 411. 

161 

Id. 

162 

Id. 

163 

Id. at 423. In its discussion, the Court expressed its view that pervasive prosecutorial misconduct 

would qualify as a “structural” defect under the federal rule. Id. at 423-24. 

164 

Johnson was decided on October 17, 2003, more than six months subsequent to the release of the 

Supplemental Opinion in Crespo. Id. at 405. 

165 

See People v. Bracey, 821 N.E.2d 253, 256 (Ill. 2004) (applying fair trial prong of Rule 615(a) 

where right to jury trial was implicated); People v. Evans, 808 N.E.2d 939, 956-57 (Ill. 2004) 

(involving alleged prosecutorial misconduct); People v. Graham, 795 N.E.2d 231, 238 (Ill. 2003) 

(regarding use of defendant's post-arrest silence); People v. Ceja, 789 N.E.2d 1228, 1242-43 (Ill. 

2003) (concerning expert opinion testimony). 

166 

Prior to the Illinois Supreme Court's decisions in Herron and Durr, the Office of the State 

Appellate Defender was deluged with briefs from the State's Attorney's Office containing 

lengthy argument on this point. See, e.g., Brief for Appellee at 22-29, People v. Brice Leslie, No. 

1-04-0950 (Ill. App. Ct. 1st Dist. Mar. 18, 2005) (analyzing alleged errors under federal test); 

Brief for Appellee at 27-36, People v. Melchor, 841 N.E.2d 420 (Ill. App. Ct. 1st Dist. 2005) 

(No. 1-03-3036) (arguing the federal plain error test). 
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People v. Herron, 830 N.E.2d 467 (Ill. 2005); see also infra Part III.A (discussing the scope of 

the plain error test as explained in People v. Herron). 

168 

People v. Durr, 830 N.E.2d 527 (Ill. 2005); see also infra Part III.B (explaining the court's 

analysis of the plain error rule for jury instruction errors). 

169 

Durr, 830 N.E.2d at 536. 

170 

Herron, 830 N.E.2d at 467. “The central issue in this case is what constitutes plain error, or more 

specifically, what standard a reviewing court should use in deciding whether to excuse 

procedural default of an issue on appeal.” Id. at 469. 

171 

Id. 

172 

Id. 

173 

Id. Ironically, although the majority of the Court's opinion dealt with the history of Illinois' plain 

error rule as it developed under Rule 615(a), Herron's case technically fell under the rubric of 

Rule 451(c) because he failed to object to the instructional error during the trial stage. See People 

v. Keene, 660 N.E.2d 901, 916 (Ill. 1995) (explaining that Rule 451(c) and 615(a) are construed 

identically). 

174 

Herron, 830 N.E.2d at 471. 

175 

Id. at 471-72. 

176 

Id. at 469-70. 
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Id. at 475. 

178 

Id. 

179 

786 N.E.2d 1019 (Ill. 2003). 

180 

788 N.E.2d 1117 (Ill. 2001), as modified upon denial of rehearing (Ill. 2003). 

181 

Herron, 830 N.E.2d at 476. 

182 

Id. 

183 

Id. at 473-78. 

184 

Id. at 478-79. 

185 

Id. 

186 

Id. 

187 

Id. 
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Id. 

189 

Id. 
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192 

Id. (quoting Black's Law Dictionary 1441 (8th ed. 2004)). 
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Id. at 480. 
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Id. 
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Id. at 479. 
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Id. at 480. In short, the Court concluded that the trial court's instruction, which, contrary to the 

Illinois Pattern Jury Instruction (IPI) (Criminal) committee notes and sample set instructions, 

included the disjunctive term “or” between each of the identification factors, was plain error 

because it may have misled ordinary jurors into believing that they could find the identification 

testimony of an eyewitness reliable based upon just one of the factors listed in the instruction. Id. 

at 480-82. Parenthetically, the Court ruled that the instruction constituted plain error “regardless 

of any further comment on it by the State in its closing argument.” Id. at 482. 

206 

Id. at 483. 
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Id. 

208 

Id. (emphasis added). In explaining this rationale, the Court eloquently stated, “We deal with 

probabilities, not certainties; we deal with risks and threats to the defendant's rights. When there 

is error in a close case, we choose to err on the side of fairness, so as not to convict an innocent 

person.” Id. 
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Id. 

210 

Id. at 483-84. 
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People v. Durr, 830 N.E.2d 527, 541 (Ill. 2005). 
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212 

Id. at 537-38, 541. 

213 

Id. at 539. 

214 

Id. at 529, 533. 

215 

Id. at 533, 536. Durr's case technically fell under Rule 615(a) because he failed to include the 

instructional issue in his motion for a new trial, as opposed to failing to raise the issue during the 

trial stage. Id. at 535. 

216 

Id. at 529. 

217 

Id. at 533. 

218 

Id. at 529. See People v. Durr, 796 N.E.2d 1062, 1062-63 (Ill. 2003) (supervisory order) 

(directing the appellate court to vacate its judgment and reconsider it in light of People v. Crespo, 

788 N.E.2d 1117 (Ill. 2001), and People v. Thurow, 786 N.E.2d 1019 (Ill. 2003)). This was 

apparently the result of an error, as Durr's case did not raise any Apprendi issues. Moreover, the 

Court began its legal analysis by noting that “supervisory orders issued by this court are 

‘nonprecedential.”’ Durr, 830 N.E.2d at 534. See also People v. Crespo, 788 N.E.2d 1117 (Ill. 

2001) (applying the federal plain error test), as modified upon denial of rehearing (Ill. 2003); 

People v. Thurow, 786 N.E.2d 1019 (Ill. 2003) (concluding that Apprendi violations were 

subject to harmless error review). 

219 

Durr, 830 N.E.2d at 529. 

220 

Id. 

221 
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Id. Although the defendants in both Durr and Herron argued for the retention of Illinois' 

traditional plain error standard and against the adoption of the federal plain error test, the Court 

chose to address the issue in its opinion in Herron. Id. at 534 (“[W]e note that the interrelation 

and consistency of federal and state plain error standards are matters this court has recently 

addressed in People v. Herron.... We need not do so here.”). 

222 

Id. at 536 (quoting People v. Shaw, 713 N.E.2d 1161, 1175 (Ill. 1998) (emphasis added)). 

223 

Id. 

224 

805 N.E.2d 1190 (Ill. 2004). 

225 

Durr, 830 N.E.2d at 536 (quoting Hopp, 805 N.E.2d at 1197). 

226 

Id. (quoting Hopp, 805 N.E.2d at 1194). 

227 

The issue at bar revolved around the application of Illinois Pattern Jury Instruction (Criminal), 

No. 2.01R (4th ed. 2000). 

228 

“That IPI instruction, along with a corresponding concluding instruction and verdict forms, 

would have encouraged the jury to examine the elements of each offense separately, and would 

have emphasized the need for independent consideration of each offense.” Durr, 830 N.E.2d at 

537. 

229 

Id. See also Ill. Sup. Ct. R. 451(a) (ordering that where the IPI does not accurately state the law, 

an instruction should be given that is “simple, brief, impartial, and free from argument”). 

230 

Durr, 830 N.E.2d at 537. 
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Id. at 541. In Durr's case, the greater offense was predatory criminal sexual assault of a child, 

while the two lesser-included offenses were attempted predatory criminal sexual assault of a 

child and aggravated criminal sexual abuse. Id. at 531. 

232 

Id. at 538. 

233 

Id. 

234 

Id. at 541. 
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Id. 

236 

People v. Herron, 830 N.E.2d 467, 470, 479 (Ill. 2005). 

237 

See infra Part IV.A (examining the error in comparing the state and federal plain error tests). 

238 

See infra Part IV.B (discussing Illinois' traditional plain error rule and its importance to Illinois' 

criminal justice system). 

239 

Herron, 830 N.E.2d at 479. 

240 

See supra Part II.C (comparing the Illinois and federal plain error tests). 

241 

See supra Part II.E (discussing the efforts of the Illinois' State's Attorney's Office to abrogate 

Illinois' plain error test). 
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See supra Parts II.A-C (examining the development and application of both the Illinois and 

federal plain error tests). 

243 

For example, in a post-Herron brief, the State contended that “under the plain error doctrine 

embodied in Illinois Supreme Court Rule 615(a), defendant bears the burden of establishing that 

the error was prejudicial.” Brief for Appellee at 63, People v. Donald Gordon, No. 1-04-0167 

(Ill. App. Ct. 1st Dist. Sep. 21, 2005). In support of its claim, the State cited to People v. Thurow, 

786 N.E.2d 1019, 1025 (Ill. 2003). Thurow, however, was a harmless error, not a plain error, 

case. Id. at 1025. More importantly, the proposition proffered by the State is paraphrased from 

language quoted in Thurow that involved the federal plain error rule, which incorporates a 

harmless error analysis, not the Illinois test. Id. Moreover, in Herron, the Illinois Supreme Court 

explicitly rejected the notion that a defendant must demonstrate prejudice in cases falling under 

the fair trial prong of Illinois' plain error rule, which was at issue in Gordon. See Herron, 830 

N.E.2d at 480 (“Prejudice is presumed because of the importance of the right involved....”). 

244 

Compare United States v. Olano, 507 U.S. 725, 732-33 (1993) (noting that a “deviation from a 

legal rule” is “error”), with People v. Sims, 736 N.E.2d 1048, 1064 (Ill. 2000) (“Before invoking 

the plain error exception... ‘it is appropriate to determine whether error occurred at all.”’ (quoting 

People v. Wade, 546 N.E.2d 553, 555 (Ill. 1989)). 

245 

Compare Olano, 507 U.S. at 734 (holding that for an error to be “plain,” it must be “clear” or 

“obvious”), with People v. Keene, 660 N.E.2d 901, 910 (Ill. 1995) (“[S]hort of a conclusion that 

an asserted error is a ‘plain’ one, the so-called plain error doctrine offers no basis to excuse a 

procedural default.”). In Illinois, “to determine whether a purported error is ‘plain’ requires a 

substantive look at it.” Keene, 660 N.E.2d at 910. Moreover, “while all plain errors are reversible 

ones, not all reversible errors are also ‘plain.”’ Id. 

246 

Olano, 507 U.S. at 734. According to the United States Supreme Court, “affecting substantial 

rights” means, in most cases, that “the error must have been prejudicial: It must have affected the 

outcome of the district court proceedings.” Id. The Court further explained that: 

When the defendant has made a timely objection to an error and Rule 52(a) applies, a court of 

appeals normally engages in a specific analysis of the district court record--a so-called ‘harmless 

error’ inquiry--to determine whether the error was prejudicial. Rule 52(b) [the plain error rule] 

normally requires the same kind of inquiry.... 
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Id. (emphasis added). 

247 

Id. 

248 

“Normally, although perhaps not in every case, the defendant must make a specific showing of 

prejudice to satisfy the ‘affecting substantial rights' prong of Rule 52(b).” Id. at 735. 

249 

People v. Green, 386 N.E.2d 272, 276-78 (Ill. 1979) (Ryan, J., specially concurring). Under the 

Illinois rule, “[b]efore plain error can be considered as a means of circumventing the general 

waiver rule, it must be plainly apparent from the record that an error affecting substantial rights 

was committed.” People v. Precup, 382 N.E.2d 227, 231 (Ill. 1978). Errors “affecting substantial 

rights” are those that “‘reveal breakdowns in the adversary system,’ as distinguished from 

‘typical trial mistakes.”’ People v. Keene, 660 N.E.2d 901, 909-10 (Ill. 1995) (quoting 

Wangerin, supra note 6, at 778). Such errors must undermine the fairness of the trial or be 

something “fundamental to the integrity of the judicial process.” Id. at 910 (quoting Green, 386 

N.E.2d at 278 (Ryan, J., specially concurring)). 

250 

Green, 386 N.E.2d at 277 (Ryan, J., specially concurring). 

251 

Id. at 278 (emphasis added). More recently, the Illinois Supreme Court, relying extensively upon 

Justice Ryan's special concurring opinion in Green, declared that the Court will act on plain error 

under the fair trial prong “regardless of the strength of the evidence of defendant's guilt.” People 

v. Blue, 724 N.E.2d 920, 941 (Ill. 2000). 

252 

People v. Herron, 830 N.E.2d 467, 483 (Ill. 2005). In Herron, the State contended that the 

defendant failed to demonstrate prejudice for purposes of plain error review because he failed to 

demonstrate in what way the jurors in his case were actually misled by the erroneous 

identification instruction. Id. at 482-83. 

253 

Id. (emphasis added). 
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Id. 

255 

Id. 

256 

See supra Part II.B.1 (discussing the federal plain error test). 

257 

Herron, 830 N.E.2d at 480 (first emphasis added) (quoting People v. Blue, 724 N.E.2d 920, 941 

(Ill. 2000)). 

258 

Id. at 479-80. 

259 

See supra Parts II.A-B (discussing the Illinois and federal plain error tests). 

260 

United States v. Olano, 507 U.S. 725, 735 (1993). 

261 

Id. at 732 (quoting United States v. Atkinson, 297 U.S. 157, 160 (1936)). 

262 

Ill. Sup. Ct. R. 615(a). 

263 

People v. Blue, 724 N.E.2d 920, 941 (Ill. 2000) (emphasis added). 

264 

See People v. Keene, 660 N.E.2d 901, 910 (Ill. 1995) (declaring that “all plain errors are 

reversible ones”). 

265 

People v. Herron, 830 N.E.2d 467, 483 (Ill. 2005). “We deal with probabilities, not certainties; 

we deal with risks and threats to the defendant's rights. When there is error in a close case, we 
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choose to err on the side of fairness, so as not to convict an innocent person.” Id. (emphasis 

added). 

266 

Id. at 483-84. 

267 

See supra Part II.A.3.b (discussing Illinois courts' use of the fair trial prong of Rule 615(a)). 

268 

A “structural” error is defined as a “defect affecting the framework within which the trial 

proceeds, rather than simply an error in the trial process itself.” Arizona v. Fulminante, 499 U.S. 

279, 310 (1991). 

269 

Neder v. United States, 527 U.S. 1, 8 (1999); see Johnson v. United States, 520 U.S. 461, 468-69 

(1997) (listing a limited class of cases in which structural errors have been found). The U.S. 

Supreme Court, however, has stated that “[t]he court of appeals should no doubt correct a plain 

forfeited error that causes the conviction or sentencing of an actually innocent defendant.” 

United States v. Olano, 507 U.S. 725, 736 (1993). 

270 

See Gideon v. Wainwright, 372 U.S. 335, 357-58 (1963) (involving deprivation of counsel). 

271 

See Tumey v. Ohio, 273 U.S. 510, 523, 535 (1927) (involving partial arbitrator who has a 

pecuniary interest in the matter). 

272 

People v. Herron, 830 N.E.2d 467, 478 (Ill. 2005). 

273 

In Durr, the State argued before the Illinois Supreme Court that because section 121-9 of the 

Illinois Code of Criminal Procedure of 1963, Ill. Rev. Stat. ch. 38 § 121-9(a) (West 1963), the 

predecessor of Rule 615(a), contained verbatim the language of Rule 52(a) and (b), Illinois' plain 

error rule must incorporate a harmless error analysis. Brief for Appellee at 55-57, People v. Durr, 

830 N.E.2d 527, 527 (Ill. 2005) (No. 97741). 
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See supra Part II.A.2 (examining the history of Illinois' plain error rule). 
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Bank of Nova Scotia v. United States, 487 U.S. 250, 255 (1988). 

276 

Ill. Const. art. VI, § 16 (emphasis added). 

277 

Kunkel v. Walton, 689 N.E.2d 1047, 1051 (Ill. 1997). 

278 

See People v. McCauley, 645 N.E.2d 923, 935 (Ill. 1994) (noting that “in the context of deciding 

State guarantees, Federal authorities are not precedentially controlling”). 

279 

People v. Blue, 724 N.E.2d 920, 941 (Ill. 2000). See supra Part II.C (comparing the Illinois and 

federal plain error tests); see infra Part IV.B (analyzing the Illinois Supreme Court's decision in 

People v. Durr and discussing the importance of maintaining the Illinois rule). 

280 

No. 1-01-1711 (Rule 23 Order) (Ill. App. Ct. 1st Dist. June 25, 2003) (reversing convictions on 

three counts of predatory criminal sexual assault and one count of aggravated kidnapping, and 

remanding for new trial), vacated for reconsideration, 205 Ill. 2d 603, 796 N.E.2d 1062 (2003) 

(supervisory order), after remand, No. 1-01-1711 (Rule 23 Order) (Ill. App. Ct. 1st Dist. Dec. 24, 

2003). 

281 

Id. at 12. 
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Id. at 13. 
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Id. at 15. 
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Trial Handbook for Illinois Lawyers - Homicide § 42:8 (1st ed.) 

...A prosecutor's penalty-phase closing argument that the defendant's lack of prior criminal 

history, which was a mitigating factor, was a reason to sentence him to death was improper, and 

was plain error... 

§ 42:6.Statements regarding punishment if death penalty is not imposed 

Trial Handbook for Illinois Lawyers - Homicide § 42:6 (1st ed.) 

...In a multiple murder prosecution, it is improper for the prosecutor to talk about the possibility 

of parole since the only alternative to the death sentence is life imprisonment with no possibility 

of ... 

Prosecution Summations 

6 Am. Jur. Trials 873 (Originally published in 1967) 

...This article discusses final argument to the jury by the prosecution in criminal cases. Various 

aspects of final argument are dealt with, including preparation, manner and style, topics properly 

covere... 

Motion for mistrial, or other similar motion, as condition of reviewing improper argument of 

counsel 

108 A.L.R. 756 (Originally published in 1937) 

...This annotation is concerned only with the question as to whether a motion for mistrial (or 

other similar motion, having a like effect, such as a motion to discharge the jury, withdraw a 

juror, etc.) i... 

§ 90:1.Improper arguments by prosecutor, generally 

2 Trial Handbook for Illinois Lawyers - Criminal § 90:1 (8th ed.) 

...Prosecutors are allowed wide latitude in closing arguments. The propriety of their comments is 

within the trial court's discretion. The prosecution may base its closing argument on the evidence 

present... 
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Waverly, Virginia, Respondent. 

Supreme Court of the United States. 

December 23, 1999 

...FN* Counsel of Record In the Circuit Court of the said County, the Grand Jurors of the 

Commonwealth of Virginia, in and for the body of the County of Cumberland, duly summoned 

to attend said Court for ... 

Joint Appendix 

2012 WL 1951340 

Tibbals v. Carter 

Supreme Court of the United States. 

May 25, 2012 

...FN* Counsel of Record Sean Carter v. Margaret Bradshaw, Warden District Court Case No. 

02-cv-524 (N.D. Ohio) Suggestion of Incompetence. Filed by Sean Carter. IFP Application 

Filed. (Attachments: # 1 C... 
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2003 WL 22438367 

Delma Banks, Jr., Petitioner, v. Doug Dretke, Director, Texas Department of Criminal Justice, 

Respondent. 

Supreme Court of the United States. 

July 09, 2003 

...FN* Counsel of Record Charles L. Attaway, Esq. District Attorney's Office 505 West Fifth 

Street Texarkana, Texas 75501 FOR THE STATE OF TEXAS Lynn Cooksey, Esq. Attorney at 

Law 414 Texas Boulevard Texa... 

 

Joint Appendix 

2011 WL 1984475 

Maples v. Thomas 

Supreme Court of the United States. 

May 18, 2011 

...BASCHAB, Judge. The appellant, Corey Maples, was convicted of two counts of capital 

murder for 1) the murders of Stacy Alan Terry and Barry Dewayne Robinson II pursuant to one 

scheme or course of condu... 
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2006 WL 3495655 

Brewer v. Quarterman 

Supreme Court of the United States. 

November 29, 2006 

...called as a witness by the State, having been first duly sworn by the Court, testified upon his 

oath as follows: Q. State your name for the Court, please. A. Richard Lepicier. Q. And Mr. 

Lepicier, wher... 

Joint Appendix 

2006 WL 1720240 

Ayers v. Belmontes 

Supreme Court of the United States. 

June 19, 2006 

...November 4, 1994 - Fernando Belmontes filed his Second Amended Petition for Writ of 

Habeas Corpus in the United States Court for the Eastern District of California. May 14, 2001 - 

District Court Judge ... 
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2009 WL 2408726 

Wood v. Allen 

Supreme Court of the United States. 

August 03, 2009 

...FN* Counsel of Record THE COURT: Let the record reflect that all parties are present, 

including the defendant, and we are outside the presence and hearing of the jury. Mr. Wood, 

yesterday afternoon, ap... 

Brief and Argument for Plaintiff-Appellee 

1993 WL 13016319 

PEOPLE OF THE STATE OF ILLINOIS, Plaintiff-Appellee, v. Dorothy WILLIAMS, 

Defendant-Appellant. 

Supreme Court of Illinois. 

August 31, 1993 

...Defendant was charged by indictment with the murder and robbery of Mary Harris, a 97 year-

old woman who lived in a Chicago Housing Authority senior citizen's complex located at 4030 

South Lake Park in ... 
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1991 WL 11009393 

Robert WAYNE SAWYER, Petitioner, v. John P. WHITLEY, Respondent. 

Supreme Court of the United States. 

December 30, 1991 

...FN* Counsel of Record Opinion of the Louisiana Supreme Court, October 18, 1982 Order of 

the Louisiana Supreme Court, February 10, 1983 Opinion of the United States Supreme Court, 

Remanding to the Louis... 
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1990 WL 10023010 

Robert SAWYER, Petitioner, v. Larry SMITH, Interim Warden, Louisiana State Penitentiary, 

Respondent. 

Supreme Court of the United States. 

March 06, 1990 

...FN* Counsel of Record The Grand Jurors of the State of Louisiana, duly empaneled and 

sworn, in and for the body of the Parish of JEFFERSON in the name and by the authority of the 

said State, upon their... 

See More Briefs 

Trial Court Documents 

People of the State of Illinois v. Cole 

2010 WL 9012230 

People of the State of Illinois v. Cole 

Circuit Court of Illinois, Cook County 

July 19, 2010 

...Following a jury trial, petitioner Brandon Cole was convicted of two counts of attempt first 

degree murder in violation of the Illinois Criminal Code, 720 ILCS 5/8-4 (West 2004), and was 

sentenced to c... 

People of the State of Illinois v. Miller 

2008 WL 2149367 

People of the State of Illinois v. Miller 

Circuit Court of Illinois, Cook County 

March 14, 2008 
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...Petitioner, Jamel Miller, seeks relief from the judgment of conviction entered against him in 

the above-entitled cause. Following a jury trial, petitioner was found guilty of first-degree 

murder, aggra... 

Beachem v. People of the State of Illinois 

1999 WL 34864808 

Beachem v. People of the State of Illinois 

Circuit Court of Illinois, Cook County 

January 14, 1999 

...Petitioner, Dionna Beachem, pursuant to. the Post-Conviction Hearing Act (“the Act”), 725 

ILCS 5/122 et. seq. (West 1998), seeks to vacate the judgment of conviction and sentence 

entered against her in... 

 

People of the State of Illinois v. Vega 

2008 WL 7258674 

People of the State of Illinois v. Vega 

Circuit Court of Illinois, Cook County 

May 30, 2008 

...Petitioner, Jesus Vega, seeks post-conviction relief from the judgment of conviction entered 

against him on January 19, 2006. Following a jury trial, petitioner was found guilty of first 

degree murder ... 

People of the State of Illinois v. Dixon 

2008 WL 7193319 

People of the State of Illinois v. Dixon 

Circuit Court of Illinois, Cook County 

December 19, 2008 

...Petitioner, Joshua Dixon, seeks post-conviction relief from the judgment of conviction entered 

against him in this proceeding. At an earlier jury trial, petitioner was found guilty of first degree 

murd... 

Petraski v. Thedos 

2010 WL 8462422 

Petraski v. Thedos 

Circuit Court of Illinois, Cook County 

October 04, 2010 
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...Formerly Case No. 01 L 6368 Consolidated with Case No. 01 7194 Plaintiff seeks a new trial, 

alleging that this court erred in allowing expert testimony regarding blood-alcohol content and in 

barring ex... 

People of the State of Illinois v. Bracy 

2003 WL 25670845 

People of the State of Illinois v. Bracy 

Circuit Court of Illinois, Cook County 

October 09, 2003 

...Petitioner, William Bracy, seeks post-conviction relief from the judgment of conviction entered 

against him on September 9, 1981. Following a jury trial, petitioner was found guilty of one 

count of fir... 

People of the State of Illinois v. Thompson 

2007 WL 5189270 

People of the State of Illinois v. Thompson 

Circuit Court of Illinois, Cook County 

October 19, 2007 

...Petitioner, Michael Thompson, seeks post-conviction relief from the judgment of conviction 

entered against him on June 27, 2002. Following a jury trial, petitioner was found guilty of 

committing one co... 

People of the State of Illinois v. Almendarez 

2009 WL 9081400 

People of the State of Illinois v. Almendarez 

Circuit Court of Illinois, Cook County 

November 24, 2009 

...Petitioners, John Galvan and Arthur Almendarez, seek post-conviction relief from the 

judgment of conviction entered against them. Following separate jury trials, petitioners were 

found guilty of aggrav... 

People of the State of Illinois v. Deloney 

2006 WL 5382124 

People of the State of Illinois v. Deloney 

Circuit Court of Illinois, Cook County 

December 06, 2006 
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...Petitioner, Kristopher Deloney, seeks post-conviction relief from the judgment of conviction 

entered against him on January 29, 2003. Following a jury trial, petitioner was found guilty of 

committing o... 
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